
Document A141"'- 


2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141'''‘'^-2014, 

Standard Form of Agreement Between Owner and Design-Builder dated the twenty-third 
day of November in the year two thousand fifteen (the "Agreement") 

(In -words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 

New Socastee Elementary School per Owner’s Request for Proposals No. 1415-91and the 
Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29526 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows 
TABLE OF ARTICLES 
A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 
A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance of the Contract after the execution of this Amendment. 

The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 

(Check the appropriate box.) 

[ X ] Stipulated Sum, in accordance with Section A. 1.2 
(Paragraphs deleted) 
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ADDITIONS AND DELETIONS: 

The author of this document has 
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the standard form text Is available 
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reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 
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§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be thirty-seven million nine hundred fifty-three thousand nine hundred 
ninety-one dollars ($ 37,953,991.00), subject to authorized adjustments as provided in the Design-Build Documents. 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 TTie period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 

§ A.1.5.1 .3 An itemized payment request shall be submitted to the District by the 25"’ day of each month that 
payment is being requested and at completion of the project, using the form provided by the District The 
payment request shall not include a) any work anticipated to be completed but not completed by the end of 
each month being requested; b) any materials not incorporated into the work to be performed except those 
properly stored as stated in the Contract Agreement; c) any damaged, used, inferior or substituted materials 
not meeting the requirements and standards of the contract; nor d) any amounts the Contractor does not 
intend to pay to any subcontractor or supplier, where performance or material quality is in question or any 
other dispute is pending. If, upon review of the pa 5 mient request and based upon the best determination of 
the District, the amount requested does not accurately represent, in the District's opinion, the progress of the 
completed work to be performed in the Scope of Work the District shall have the right to adjust the payment 
request to more accurately reflect the percentage of completed work/services. The District shall approve and 
authorize pa 3 mient to the Contractor no more often than once monthly. Pa 3 nnent by the District of 
undisputed amounts shall be made by the 15"’ day of the following month if request is received by Contractor 
by the 25"’ of the month. If payment request is not received by the 25"’. the payment will be made within 
thirty (30) days from the date the District receives the payment request 

(Paragraph deleted) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Buildo' and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A. 1.5.1.4 or A. 1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 
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§ A.1.5,2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1.5.2.2 Subject to other provisions ofthe Design-Build Documents, the amount of each progress payment shall 
be computed as follows; 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share ofthe Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent ( 3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to mata-ials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A.l.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 
(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 ofthe Agreement. 


I (Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


I (Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

I § A.2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows; 

I May 1,2017. 

I (Table deleted) 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work.) 

I Liquidated damages per A141 -2014. 
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ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A.3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 
.1 Allowances 


Owner Furnitui'e Allowance $ 1,0000,000 

Owner Hardware Allowance $ 250,000 

Owner Controls Allowance $ 500,000 

Owner Fire Alarm Allowance $ 600,000 
Owner Playground Equipment Allowance $350,000 
Owner Special Inspections All $ 150,000 

Owner Commissioning Allowance $ 00,000 

Owner Technology Allowance $ 1,275,000 

Owner Landscaping Allowance $200,000 


.2 Contingencies 

Owner contingency is currently Not in Contract and amounts will be determined by Modification. 

§ A.3.1.6 Design-Builder’s assumptions and clarifications: 

Pursuant to the Proposal accepted by the Horry County Board of Education on November 2,2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable intcarpretation of the Design Requirements. 


I (Paragraphs deleted) 

ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

Socastee ES: 

Superintendent: Dale McCoy 

(Paragraph deleted) 

Project Manager Mike Dickman 

(Paragraphs deleted) 

Assistant Superintendent David Isham 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 
(List name, discipline, address and other information.) 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 
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ARTICLE A.5 COST OF THE WORK 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 

(Paragraph deleted) 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts. Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, managanent services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

I Joe Defeo, Chairman of the Board of Education Robert Ferris, Authorized Member 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

® ffj 

AIA Document A141 -2014 Exhibit A 


This Additions and Deietions Report, as defined on page 1 of the associated document, reproduces beiow all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:51:25 on 11/23/2015. 


PAGE1 

This Amendment is incorporated into the accompanying AIA Document A141''■'^-2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the twenty-third day of Noyember in the year two 
thousand fifteen Ithe "Agreement") 


New Socastee Elementary School per Owner’s Request for Proposals No. 1415-91and the Design-Build er’s 
proposal to the Owner purs u ant to Own er ’s Solicitation No. 1415- 91 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway. SC 29526 


FIRSTFLOOR ENERGY POSITIVE LLC. 
333 Fayetteville St.. Suite 225 
Raleigh. NC 27601 


[ X _] Stipulated Sum, in accordance with Section A. 1.2 below 
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§ A.1.2.1 The Stipulated Sum shall be(-$-Ir- thirtv-seven million nine hundred fifty-three thousand nine hundred 

ninety-one dollars IS 37.953.991.001. subject to authorized adjustments as provided in the Design-Build Documents. 


Docum e nts and ar e h e r e by acc e pt e d by th e Owner; 

(Stato the - numbers or other id e ntification of accepted alternates. If the Owner is permitted to acceptothor alternates 
subsequent to the execution of this Amendment, attach a schedule of such other alternates showing the change in 
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§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month, or as follows: 

month. 


§ A.1.5.1.3 Provided that an Appl i cation for Payment is rec e ived not later than the - day of the month, th e- Own e r 

sh a t l - make payment of the certifi e d amount to the D e sign Builder not lat e r than the - d^ of th e- month. If an 

A^ti e atien for Paym e nt is r e c e iv ed- hy th e Own e r after th e applicat ie n dat e fix e d abov e , payment shall be made by 


{Fcdcralj state oHeeal la s vs may require payment within a certain period of time.) 
shall b e submitted to the District by the 25"' day of each month that payment is I 
completion of the project, us in g the form provided by the District The payment request shall not include 

materials not i ncorporated into the work to be performed except those p ro perly stored as st ated in the 
Contract Agree m ent: cl anv damaged, used, inferior or substituted materials not meeting the requirements 

or supplier, where p erf ormance or material qualit y i s in q u estion or anv other dispu t e is pending. If. upon 
. review of the payment request and based upon the best determination of the District the amou nt re quested 


in the Scope of Work the District shall have the rig ht to adjust the payment re quest to more accurately reflect 
the percentage of completed work/seryices. The District shall approye and authorize payment to the 
Contractor no more often than once monthly. Payment by the Di.strict of undisputed amounts shall be 
made by the 15"' day of the following month if request is receiyed by Contractor by the 25"’ o f the m o nth. If 


the District receiye.s the payment request 


i "*. the pa ymen t will be made within th i rty (30) days from the date 


§ - A.1.5.1; 4 With -e aeh Applicatien for Paym e nt wh e r e th e €onlro(^ - Sum is - bas e dapon th e Cost of the Wor k , ot th e 
Cost of th e- Work with a Guarant ee d Maximum Pfio e- , the D e sig n- Bnild e r s ha l l -s u b mit pay r eHs, p e tty cash accounts, 
r e c e ipt e d invoic es or invoic e s with ch e ck voudi e r s attached, and any oth e r e videnc e r e qu i r e d by the Own e r to 
d e mon s trat e- that cash - disburs e m e nts alr e ady mad e by th e D e sign Buildw on aoceu n t of tii e- Cest of th e Work e qual 
or e xo ee d -( l) progr e ss - paym e nts -a lr e ady r e c e iv e d by th e Ete s ign - Builds - , l e s s (2) that portion of those payments 
at t ributab le to th e - D e sign Build e r - ’ s F ee ; plu s- (3) payrolls for the p e riod cov e r e d by th e {y e s e nt Application for 
Payment. 

§ A.1.5.1.5 With each Application for Payment wh e r e th e Contraet S um is based upon a Stipulated Sum or Cost of 
the Work with a Guarant ee d Maximum Pric e , th e-Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall b e shown s e parat e ly. Wher e th e 
Contract Sum is bas e d on th e Co s t of th e Work with a Guarant ee d Maximum Pric e , th e Desiffli Bui t dCT’s F ee shall 
be shown separately. The schedule of values shall be prepared in such form and supported by such data to 
substantiate its accuracy as the Ovwier may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applicaticais for Payment. 


PAGES 


. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent ( 3.5 %) on the Work. Pending final determination of cost to the Ovmer of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 
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.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored oflFthe site at a location agreed upon in writing), less 
retainage of th ree and one-half p ercent ( 3.5 %): 



l iiiMmm i iiiMiMM ....—. 
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Pending final 
shelf be i 


.2 



1 Maximum-PFiee-proper4y alloeable-to materials-and-eqtjipment 

k,- or -if appreved-in 


v3-Add-theDes ign - Buil der’s F ee , l e s s r e taina ge- ef -pCT c e nt ( - %). The D es ign Bui l d e r’s Fee shall 

ItO OtJlltlJUlCU LIUL711 I 



eftheAVork-) 

74-Sub tract r e tainag e of - perc e nt ( - %) from that -pertie n of th e Work that the D e sign Build e r 




aeeerdaneeJivith-those termsr 


§ A.1.5.5,1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fiilly performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to i 
which extend beyond final payment. 


writing on the D e sign Build e r’s final accounting within 30 days after the Design Build e r d e liv e rs - t he- finel 



Sertifioate- fo p Paym enVo e fto tliy t he-Bes ign ■BaHda’-in-writing 


^1 /-w1 /T «-> -fl«ir« 

lot VYltlltlOiUlllg tl OCl tlllMltC 


§ A.2.2 The Design-Builder shall achieve Substantial Completion of the ’ 

(I ns e rt numb e r of cal e ndar days. Alt e rnativ e ly, a cal e ndar dat e may be us e d wh e n coordinat e d vdth the dat e of 
Work.) fapproprin , insert req -omp per' 


May 1.2017. 

Po rt i on of W o rk 


Sub s tant i al Comp le t i on D a t e 
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Li quidated damages per A141-2014. 
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§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the foHovving: Owner’s 
Design Requirements iincludin g addenda t o the RFF) and the Design -Buil der’s prot)osal to the Ovmer pursuan t to 
Owner’s Solicita tio n No. 1415-91.: 

§ ■ A.3.1.1 Th e Supplementary - and otlier - Conditio n s of the Contract: 

Docum e nt ^tle Date Pages 


§-Ai3r1.2-The Sp e cifioa ttensr 

(Either list- t h e- specifications here or refer to an exhibit attached to this Amendment.) 


Section 


Title 


Date 


Pages 


§-A;3.i.3“The-DHawings; 

(Either lia t- the - drawings hero or refer to an exhibit attached - to this Armndmcnt.) 


Number 


Title 


Date 


(If the Owner identified a Sustainable Objective in the Chvncr’s Criteria, identify the-documont or de e uments that 
eompriac the Sustainability Plan by title, date and number of pages, a m Unelud e- ot h er identfying information. The 
Sustainability Plan identifies and describes the Sustainable Objec tiv ef the targ e te € l Sus t ai n able Measures; 
implementation strategics selected to achieve the Sustainable - Moasuros i- the Ch v nor^ and Design Builder’s roles 

and resp o nsi b ilities associated with achieving the Su s tainabh Measures; the specific details about design reviews, ' 

testing or metrics t e- v e nify achievement of each Su s ta i n a ble Measure; and the Sustainability - Doeumentation 


Title 


Date 


Oth e r idmtitying information: 


Owner Furniture Allowance _$ 1 .0000.00 0 

Owner Hardware Allowance _ $ 250.000 

Ow n er Contro ls Allowance _ $ 500,000 

Owner Fire Alarm Allowance _ $ 600.000 

Owner Playground Equipment Allowance $350,000 
Owner Special Inspections All $ 150.000 

O wner Commissioning Allowance _ $ 00,0 00 

Owner Technology Allowance $ 1.275.000 

Owner Landscaping Allowance _ $200,000 
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Owner contingency is currently Not in Contract and amounts will be determ ined by Modification. 


Pursuant to the Propo s al accepted by the Horry Coun ty B oard of Education on November 2. 2 015, The 
Design-Builder’s Proposal clarifies the De s ign-Builder’s assumptions and clarificati ons. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Req uir ements. 


r e view, indicate any such submissions b e low: 



Superintendent: Dale IVlcCov 


: Mike Dickman 


t3— Others 


Assistant Superintendent: David Ishann 


SfL+a Architects: Architect. Raleigh NC 

Metcon/TA Lxrving joint venture: General Contractor, Pembroke NC 

PAGES 


§ A.5.1 Cost To Be R ei mbu rse d a s -Pa rt - of - th e Contract 



§ A.5.1.1.2 With th e Own e r’s prior approval - , wage s or salari es of th e Design Bu i ld e r’s supervisory and 



Person I ncluded St a tu s (fu ll- tim e /part - t i mc) R ate ($0.00) R ate (un i t of tim e ) 
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workshops or on th e road, in e xp e diting th e production - or transportation of mat e rials or e quipment requir e d for th e 

-PX.*- r\.-P ••y-k<4 +l-> ^ 


§- A:6r4.1. 4 Costs paid or incurr e d by th e D est gn-Bui -l d eF for taxes, insuranc e , contribut io ns 
r -e quir e d by law or ooll e otiv e bargaining agreements and, for perscmn e l not cover e d by such agreem e nts, cu s tomary 
b e nefits such as sick l e ave, - m e dical and h e alth b e nefits, holidays, vaoations - aad p e nsioRS, provided such c os t s ar e 


§ A - . - 5 - .1.1,5 Bonns e s, profit sharing, inc e ntiv e comp e nsation and any oth e r discretionary payment s paid to anyon e 
hired by the D e sign Build e r or paid to the Archit e ct or any Con s ultant, Contractor or supplier, with tfa e- Q w n e r’ a 
prier-approvaJ; 


s uppliers in acxierdanoe with th e r e quir e m e nts of th e ir subcontracts. 


§ A.5,1.3 Costs of Mat e ri als and Equ i pm e nt I ncorpor a t e d in th e Compl e t e d Con s truction 
§ - A t5;4 v 3. - 1 Co s ts, including transportation and storage, of materials and e quipm e nt inoorporat e d or to bo 
i ncorporat e d - in th e compl e t e d construction. 


allow for r e asonabl e wast e and spoilag e . Unus e d e xc e ss materials, if any, shall b e come th e Owner’s - prep e rty at -t h e 


§ A.5.1; 4- Go ste- of Oth e r - M a t e r i a l s and Equipm e nt, Temporary Fac H tt les- and R el at e d It e m s 
§ A.5. - 1. -4;4- € es t s of transportat i on, stora ge / iR sta l lation, maint e nance, dismantling and removal of materials, 
suppli e s, temporary faciliti e s, machinery, e quipm e nt and hand tools not customarily own e d by construction work e rs 
t h at ar e- provid e d by th e D e sign Bui ld e r at t he site and - fu l ly consum e d in th e p e i'formano e e f - th e Work; Goats of 
mat e rials^ - su p pli e s, temporary faciliti e s, machin e ry, e quipment and tools that ar e not fully consum e d shall b e bas e d 


long e r us e d at the Proj e ct sit e . Costs for it e ms not fully consumed by th e D e sign Build e r shall nnean fair market 
valu e . - 


§ A. -§- . - 4 T4 . - 2 R e Btel - eharg e s for temporary faef lf ti e s, mae ^ m ef y; equipm e nt and - hand tools not customarily own e d by 
construction w'orkers that ar e pro vi d e d by th e- D esi gn -- Builder at th e sk e a nd - e e sts of transportation, inst a Hati e n, 
minor repair s , dismantling and removal. Th e tota l- r e ntal c e ot of any Design Bui l d e r o wn e d -i t e m-may not exc ee d th e 
purchas e pric e of - any comparab le it e m. Rat es of Design Builder own e d e qu i pm e nt and quan t iti e s - of e quipm e nt shall 


§ A.5.1.4.3 Costs of r e moval of d e bri s - from th e sit e of th e- W e rk - and its prop e r and legal disposal. 


§ A.5.1.4.4 Costs of docum e nt r e productions, e l e ctronic communicotions, postag e and parc e l del i v e ry charg e s, 

s, extranets and reasonable petty-eash 


§ A.5 r 1 - . 4 . - S Costs - of - mat e r i als and e quipm e nt suitably s tor e d off th e sit e at a mutually acceptable location, with the 


§ A.5.1.5 M i sc e l l an e ou s Costs 

§ A.5.1.5.1 Premiums for that portion of in s uranc e and bonds r e qu i r e d - by th e D e sign Bu ild B e cuments thatcan - b e 
directly attributed to the Con da et. With th e Own e r’ s prior approval s e lf insuranc e for e ith e r fu l l or partial am o unts 


§-- A - ^1t 5;2 - Sal e s, u se er- slt n il ar tax e s impos e d by a governm e ntal authority th a t arc relat e d to the W erk-e n d- for 
whieh -t h e D e sign - Builder is liabl e . 
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Additions and Deletions Report for AIA Document A141 ™ — 2014 Exhibit A, Copyright © 2004 and 2014 by The American institute of Architects. AH rights 
reserved. WARNING; This AIA*^ Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution 
of this AIA'^^ Document, or any portion of it, may result In severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This document was fxoduced by AIA software at 11:51:25 on 11/23/2016 under Order No.0239586208_1 which expires on 07/14/2016, and is 
not for resale. 

User Notes: (728068658) 


PAPR-002397 









































be iflclud e d as a cost to be reimbursed, and th e D e sign Build e r shall procure th e Work, e quipment, goods - er - s ef vio e 
from-the-related-parfy^as a-6«rtra otor, a ceer^in g to thetems-efSeetio n A.5. 4 . I f the-Ownier-fails-te-airtber feo th e 



§ A.5.2 Cost s Not to B e R ei mburs e d as Part of th i s -Gen traGt 



;3-O v e rh e ad and g e n e ral e xp e nses, e xc e pt as may b e e xpr ess ly included in S e ction A.5.1 



§-At§; 3 D is counts, R e b a t es , -aH d R e funds 

§ A,5.3.1 Cash disoounts obtain e d on - payments made by the Design Builder shall accrue to th e Own e r - if (1) b e for e 
making the-payfHent, the Oesigrr-Builder- induded-them- in an Application for Payment and r e c e iv e d payment from 
th e Own e r, or (2) th e O^vn e r has deposited - fiinds with - th e- D e sign Build e r with which to mak e paym e nts; oth e rwis e , 
oaah discounts shall aoorue to the D e sign Build e r. Trad e discounts, r e bat e s, refunds and amounts r e ceiv e d from s ales 
of^plus mat e rhria and equipment shall accru e to the Owner, and th e- Design Builder shall mak e provisions oo that 
th e y can b e obtain e d. 


d e duction from the Cost of the Work; 


§- A;5. 4 . 1 When th e - B es i g n Builder has prevkt e d a Guaranteed Maximum Price, and a - 5p e eifis -b idd e r - (l - ) 45 
r e comm e nded to the Own e r by th e D e s i gn Build e r; (3 ) i s qualifi e d to p e rform that portion of th e Work t ond (3) ha s 
s ubmitt e d a bid feat conforms t o th e requir e ments of th e D e sign Ba ii d E>e6um e nt5 without res e rvations or 


Ord er- b e issu e d to adjust - th e- Guarantoed Maximum db-i e e by th e diff e renc e b e tween th e b i d of th e person or entity 
r e comm e nd e d - to - th e O wne r by th e D e sign - Build e r - ond the amount of th e sube e ntroot or oth a ^ agr e< Mn e nt actually 
si g n e d with the person or e ntity d e signat e d by th e Ow n e r - . 


§ A.5.4.2 Agreements between the Design-Buildo' and Contractors shall conform to the applicable payment 
provisions of the Design-Build Docum e nts, and shall not be award e d on the basi s of cost plus a f ee witiioutth e prior 
con se nt - of th e Own e r. If an agr ee m e nt b e tw ee n th e D e sign Build e r and a Contractor is - awarded on a co s t plu s a f ee 


to th e Cost of the Work p e rform e d by th e Contractor as th e Own e r rec e iv e s with r e gard to th e Design Build e r in 


Joe Defeo. Chairman of the Board of Education 


Robert Ferris. Authorized Member 
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Certification of Document’s Authenticity 

AIA® Document D401™ - 2003 


I,_, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:51:25 on 11/23/2015 under Order No. 0239586208_1 fi’om AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A141™ - 2014 Exhibit A, Design-Build Amendment, as published by the AIA in its software, other than those 
additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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Document A141'" 


2014 Exhibit B 


Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 


New Socastee Elementary School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER; 

(Name, legal status and address) 


Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

THE AGREEMENT 

This insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreement), dated the twenty-third 
day of November in the year two thousand fifteen (2015) . 

(In words, indicate day, month and year.) 

TABLE OF ARTICLES 

B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 

B.2.1 and/or B.3.2.. 

ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 
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§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2.1,1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

§ B.2.1. 2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

I $100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 ) per claim and two million ($ 2,000,000 

) in the aggregate. 

I (Paragraphs deleted) 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be fiirnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly fiirnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability insurance 

The Ovvner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


Penal Sum ($0.00) 

100% of contract value. 


I (Paragraph deleted) 

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

1 (Paragraph deleted) 

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. 


I (Paragraphs deleted) 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


I (Paragraph deleted) 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
apfjlicable mortgagee clause and of Section B.3.2.I0. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manna' selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 


I (Paragraphs deleted) 
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Additions and Deletions Report for 

AIA Document A141™ - 2014 Exhibit B 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as weii as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the originai AIA text. 

Note; This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AiA document. This Additions and Deletions Report and its associated document were generated 
simuitaneously by AIA software at 11:13:51 on 11/23/2015. 


PAGE1 

New Socastee Elementary School 

('per Owner’s Request for Proposa ls No. 1415-9 1 an d Design-Builder’s Pr o posal in response to the solicitation,') 


Horry Countv Schools. South Carolina, a political subdivisicm of the State of South Carolina. 
335 Four Mile Rd, 

Conway. SC 29528 


FIRSTFLOOR ENERGY POSITIVE LLC. 
333 Fayetteville St.. Suite 225 
Raleigh. NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twentv-third dav of November in the year two thousand 
fifteen (20151 . 


Tlie Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Pro j ect, the Owner and 
Design-Builder may substitute mutuall v-acceptabl e alternative insurance arrangements for those specified in S B.2.1 
and/or B.3.2.. 
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§. B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance fi'om a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agreemait, unl e ss a difF e rmt - d a mtion is stated b e low: 

{If thc-B e sign Builder is required to maintain insurance for a di t rationoihcr than the expiration of the periodfor 
correction of Work, state the duration ^ 

Agreement. 


§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2.000.000 j for each 
occurrence and five million 1$ 5.000.000.00 1 in the aggregate providing coverage for claims including 
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damages because of injury to or destruction of tangible 
sub contractor exception to the "vour work" exclusio n: 


^ and must contain the 


§ B,2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1.000,000 ) per claim and one million 1$ 
$1.000.000.00 1 in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100.000 per accident. 

§ B,2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2.000. 000 ) per claim and two million f$ 2.000.000 

) in the aggregate. 


§ B.2 - .1.7 Pollut i on-Liability cov e ring performance ofthe Worlq - with pol ley- Hmits of not less than -($-)-pep 


§ Bi2.1.7.1 Th e D e sign Build e r may obtain a combin e d - Professional Liability and Pollution Liability policy te 
satisfi' th e r e quir e m e nts s e t forth in S e ctions B.2.1.6 and B. - 3.1.7, with combin e d policy limits - fiiat ar e not l e ss than 
($— ) p e r dahn and -($-j-in-fiie-aggregate; 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile 
Liability and Polluti e n - and Automobile Liability. The additional insured coverage shall be primary and 
non-contributory to any ofthe Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement 

§ B.2.1.10 Certificates of insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement ofthe Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 ofthe Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability, 
and Pollution and Automob ile Liability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness. 

PAGES 


A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secu re the j contract value. 

professional liability of design professionals to the extent ' 

such liability is c overed by the design professional’s 
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pro fessional liability insurance. 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on < 
the-initial-GeRtme^Su m, plus t he valu e-efa ub s cq uent Modifieations i 


A m end m e nt, the Own e r shal - li prier - te oemm e noem e nt of construction, purcha s e and maintain property - ins u ranc e 



b e m ai ntained, unl e ss oth e rwise provid ed in th e De s ign Bui 44 Docume Bt s - or oth erwise agr ee din writing by - alt 

Compl etienriiv! 

Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement, 

§ B.3 r2r1A-^he-insur anc e r equired-uitder-Seetion B.3.2.1-shall indudei-witbeutfimitatieftT-insuranee-against-fbe 


buildings and debris r e m o va l , uicludiB g- d e molition occasioned by enforc e m e nt of any applicabl e legal r e quirem e nts^ 

and-sball-i 

in^ n t*A n I 
TtTSrCttvttivIJtTT 


§-Bv3r2r1.; 


§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurano e , 
which shall spccifioal l y e e v e r comm is sion i ng, t e sting, or - br e okdewH of e quipm e nt r e quir e d by th e Work, if not 


D es ign - Bu i ld e r, Archit e ct - , -C onsultants, Confr ae tor and Subcontractors in th e Work, and th e Owner and 

I insuredsT insurance in the f or m of S.C. I nsurance Reserve Fund f'lRF"') PD-01. 


PD-09. andPD-12. 


§ -B .3,2.3 If - th e- Own e r do e s 

of t h e cov e rag e s in th e amount s d e scrib e d abov e , th e Own e r shall inform the D e sign Build e r i n writing prior to any 

construction that is part of th e Work. Th e D e sign - Bt d ld e r ma y th e n ob t ain insurano e that will prot e ct the int e r e st s of 


msuran ee- shall b e charg e d to th e Own e r by on appropriat e C h a nge Ord e r. If th e Own e r does not provid e writt e n 


§ B,3.2.1 Lo s s of Us e I n s ur a nce. At the Own e r’s option, th e Owner may purchase and maintain insuranc e to insure 
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to-the-AgreementT 

§ B.3.2.5 If during the Proj e ct - eenstruction p ^iod th e Own e r insur es properties, r e al or p e rsonal or both, at or 

adjac e nt te th e- sit e- by propeFty - insuranc e- un ^e r polici es se parat e- fr e m those insuring the Proj e ct, or if after final 
paym e nt prop e rty in s uraH ee4 a to b e provid e d on - th e completed Proj e ct through a polksy or - poHe i es oth e r than those 
insuring th e- Pr - ej e etdufing th e oenstruotion- pe fiodi th e- Own e r shall waive all rights in accordanc e with th e t e rma of 
Section B.3 -:37? -fer damages caus e d by-fir e er oth e r cau se s of lo s s cov e r e d ^ this se parate property insurano e . All 
s e parat e polici e s shall provide this waiver of subrogation by endorsement or oth e rw i se. 


§ - B .3;2 r 7 W ai v e rs of Subrog a t i on^ The Ov\'n 6 r and Des ig n Builder waiv e all rights against (1) each other and any of 

their consultants, subconsultants, contractors and subcontractors^ ag a it s i m - d employees, e ach of the other, and 

(2 ) any s e parate contractors d e scribed in S e ction 5.13 of th e Agr ee m e nt, if any, and any of their s ubcontractors, 

sub subcontractors, agents and employe e s, for damag e s caus e d by fir e or oth e r eou se s of i os s te -t he ext e nt cover e d 

by prop e rty insuranc e obtain e d pursuant to S e ction B.3.2 or oth e r property insurance applicabl e to - the Work and 

e e m p l e t e d construction, --e xc e pt such rights as th e y have to proc ee ds of such insurance held by th e Own e r a s 

fiduciary. The Own e r or Design Build e r, as appropriate, shall r e quir e of the separate contractor s d e scribed in 

S e ction 5.13 of th e Agre e m e nt, if any ^- and th e suboontraotors, s ub subcontractors, ag e nts and e mploye es of anyef 

th e m, by appropriat e agr e ements, writt e n wh e r e legally requir e d for validity, similar waiv e rs each in favor of th e 
oth e r -p a r ti e s e num e rated h e rein. Th e polici e s shall - pr e vide such waivers of subrogatiwi by e ndorsem e nt or 

oth e rw i s e . A waiv e r of s ubregation -sh all b e e ff e ctiv e as to a person or e ntity e ven thou^ that p ers on or e ntity would 

oth e rwis e hav e a duty of indemnifioation r e e ntraotual or otherwi se , did not pay the insurance pr e mium dir e ctly or 

indirectly, - eftd wh e th e r or not the p e rson - or e ntity had an insurabl e inter e st in the property damaged. 


PAGE 4 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. If the Owner and D e sign - Builder have s e l e et e d arbitration as 
th e m e thod of binding disput e r e s o lution, - th e Own e r as - fiduciary - shnll mak e settlan e nt with insurers or, in th e cas e 
of a disput e ov e r distribution of insurano e proc ee ds, in accordanc e with the dir e ctions o f th e arbitrators. 

ART I CLE B.d — SPEC I AL TE RM S AND COND I TION S 

Sp ee ia l t e nn s and conditions that modifi' this Insurance and Bonds Exhib i % - if - any, ar e a s follows ^ 
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Document A14r 


2014 Exhibit B 


Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 


New Socastee Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUiLdER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 


ADDITIONS AND DELETIONS; 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deietions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has Important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreemait), dated the twenty-third 
day of November in the year two thousand fifteen (2015). 

(In words, indicate day, month and year.) 

TABLE OF ARTICLES 

B.1 GENERAL 

6.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 
B.2.1 and/or B.3.2.. 


ARTICLE B.2 DESIGN BUILDER'S INSURANCE AND BONDS 
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§ B.2.1 The Design-Builda- shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the paiod for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required undo" Sections B.2.1,1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

I $100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 ) per claim and two million ($ 2,000,000 

) in the aggregate. 

I (Paragraphs deleted) 

§ B.2,1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Own^ and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial Gena-al Liability, and Automobile 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operaticais and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be fiimished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property Insurance written on South Carolina Insurance Reserve Form PD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


Penal Sum ($0.00) 

100% of contract value. 


I (Paragraph deleted) 

§ B,3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

I (Paragraph deleted) 

§ B.3.2.1 .4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. 


I (Paragraphs deleted) 

§ B.3.2.6 Before an exposure to loss may occur, the Owna- shall file with the Design-Builder a copy of each policy 
that includes Insurance coverages required by this Section B.3.2, Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


(Paragraph deleted) 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance vwth the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after sudi loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manna" selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 


( (Paragraphs deleted) 
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Additions and Deletions Report for 

® TUI 

AIA DocumentA141 -2014Exhibits 


This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below ail text the author has 
added to the standard form AIA document in order to complete it. as well as any text the author may have added to or deleted from 
the original AIA text. Added text Is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note; This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:13:38 on 11/23/2015. 
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New Socastee Middle Sdiool 

fper Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in response to the solicitation.~) 


Horry County Schools. S outh Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway. SC 29528 


FBRSTFLOOR ENERGY POSITIVE LLC. 
333 Fayetteville St.. Suite 225 
Raleigh. NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twenty-third day of November in the year two thousand 
fifteen (20151 . 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Project, th e Ow ner and 
Design-Builder may substitute mutuallv-acceptable alternative insurance arrangements for those specified in $ B.2.1 
and/or B.3.2.. 

PAGE 2 

§ B.2.1 The Design-Builda shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfiilly authorized to do business in the Jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11 .2.2 .1 of the Agr ee mmt, unless a d i ff e r^t durat ie n-is stat e d b e low: - 

(If the Design Builder is required to maintain insurance - ^ a duratkm -e ther than the expiration of the periodfor 
e e rrecti « H of Workrs t e t te the duration.) 

Agreement 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million fS 2.000,000 ~) for each 

occurrence and five million ($ 5.000.000.00 1 in the aggregate providing coverage for claims includmg 
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damages because of injury to or destruction of tangible property: property, and must contain the 
subcontractor exception to the "your work" exclusion: 


§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million f$ 1,000.000 j per claim and one million ($ 
$1.000.000.00 1 in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100.000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2.000.000 1 per claim and two million ($ 2.000.000 

) in the aggregate. 


§-B.-2i-1v7-Pellutie n Liabil i ty oov e ri ng-perfeHnance ef-the Worl^^th peliey-tifflits-effleL le s s th an-—($-)-peF 


§ 6 .2.1.7.1 The D e sign - Build e r - may obtain a combined Prof e ssional Liability and Pollution Liability policy to 
satisfy th e requir e m e nts s e t forth in S e ctions B.2 ' .1.6 and B.2.1.7, with combined polioy 4i m i ts that - ar e not less than 
($- ) p e r olaim and -($- ) in the aggr e gat e . 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobil e 
Li a b il itv - cmd P e llut i rm - a nd Automobile Liability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted wdth the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobil e Liability, 
and Pollution and Automobile Liability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness. 

PAGES 


A312 Performance Bond and A312 Payment Bond. TTie 
performance bond, may, but i s notj|guired Lo se^r^ 100% of contract value, 
prof e ssional liability of design professiona l s to the extent 
such liabilit y is c overed bv the design p rofes siona l’s 
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professional liabilitv insurance. 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a builder’s risk "all risk'' or e quivalent policy form in th e amount oi 



Carolina Insurance Reserve Form PD-23. 
Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement. 


^thou t-i 



§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purdiase and maintain boiler and machinery 




! in the form of S.C. Ins urance Reserve Fund f'l RF") P D-Ql. 


PD-09. and PD-12. 



Additions and Deietions Report for AlA Document A141™ - 2014 Exhibit B. Copyright © 2004 and 2014 by The American Institute of Architects. Aii rights 
reserved. WARNING: This A1A“ Document is protected by U.S. Copyright Law and International Treaties. Unauthorizeti reproduction or distribution 
of this AlA® Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This document was produced by AIA software at 11:13:38 on 11/23/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is 
not for resale. 

User Notes: {1902851185) 


PAPR-002414 








































to the Agreementr 


§ B.3.2.5 If during th e Proj e ct - construction p ei 'iod the Own e r insures properti e s, ' r e al or p e foonal or b(^h, at or 

adjacent to th e sit e by property i nau F ane e und e r polio ie a a e pumt e from thos e inouring th e Proj e ct, or i f aft er final 


ifl sm -i ng the Project during th e con stfa e tio n p e riod - , t he Own e F - shiUl wa ive- nlhrights in a e oerdon ee with tfi e twma of 
Se ction B.3r2T7-fei^damQges caused-by-fiffr or oth e r c au ses of lo se cov e r e d by this sep ofot e property - ingurono e . All 
G e parate polici e s shall provid e this waiv e r of s ubrogation by endors e m e nt or oth e rwia e . - 


§ B.3.2.7 W a iv e rs of Subrogation. The Own e r and Design Builder - wa ive atl righta against (1) e ach " Btficr ondony of 

t h e ir consultants , s uboonsultants, contractors and suboontmotors, ag e nts and employ ee s, e aoh of th e other, and 



by prop e rty insuranc e obtain e d pur s u a nt to See ti on B.3.2 or other prop e rty insurance applicabl e to th e W erle-a nd 

fiduciary. Th e Owner or D e sign Build e r, as appropriat e , shall r e quire of th e separate eentractors d ee wib e d in 

them, by appropriat e agre e m e nts, witt e n wher e legally r e quir e d for validity, similar waivers each in favor of the 
oth e r parties e numerat e d herein. Th e policies shall provid e such waivers of subrogation by e ndorsem e nt or 
otherwise. A waiv e r of subrogation shall b e e ff e ctiv e as to a person or entity e v e n thou^ - that p e r s on or e ntity- w ould 

oth e rwise hav e a duty of ind e mnification, contractual or oth e rwise, did not pay th e insuranc e premium directly or 


PAGE 4 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. If the Own e r and Design Builder hav e s e l e ct e d arbitration o s 
the mothod - of -b inding - d i s p ut e r e solut i on, th e Ownw as fiduoiary -s h a ll make s e ttlem e nt w i th insur e rs or, in th e eas e 
of a disput e ov e r distribution e f i nsuranc e proce e ds, in accordanc e with th e- dir e otiens of the arbitrators. 

A PT in F R >1 SP FriAl TFP M S A M D rO NDITIONS 

rTTXTT^rtts orI l_r\ITIO rtf'll/ I IVlTO 

Sp e p i al t e rms and conditions that modify thi s Insuranc e and Bonds Exh i b i t, if any, ar e as follows; 
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Document A141' - 2014 Exhibit B 


Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 


New St. James Intermediate School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITfVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 


ADDITIONS AND DELETIONS; 

The author of this document has 
added information needed for its 
compietion. The author may also 
have revised the text of the originai 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as weii as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney Is encouraged with respect 
to its completion or modification. 


THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreement), dated the twenty-third 
day of November in the year two thousand fifteen (2015) . 

(In words, indicate day, month and year.) 

TABLE OF ARTICLES 


B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 
B.2.1 and/or B,3.2.. 


ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 
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§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2.1. 1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 

,1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

I $100,000 per accident 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 ) per claim and two million ($ 2,000,000 

) in the aggregate. 

I (Paragraphs deleted) 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commacial General Liability, and Automobile 
Liability. The additional Insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2; (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly fiirnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PE>-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required tmder this Section B.3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the pmod for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


Penal Sum ($0.00) 

100% of contract value. 


(Paragraph deleted) 

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

(Paragraph deleted) 

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or othawise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2.2 Boiler and IWachinety Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. 


(Paragraphs deleted) 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiratiwi of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


I (Paragraph deleted) 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. ITie Design-Builder shall pay the Architect, Consultants and 
Contractors their Just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the OwnCT’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 


I (Paragraphs deleted) 
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Additions and Deletions Report for 

AIA Document A141™ - 2014 Exhibit B 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete if, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated info or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simuitaneously by AiA software at 11:13:18 on 11/23/2015. 
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New St. James Intermediate School 

fper Owner’s Request for Proposals No. 1415-91 an d D esign-B u ilder’s Proposal in response to the solicitation.') 


Horry County Schools. South Carolina, a political subdi v ision of the State of South Carolina. 
3 35 Four Mile Rd. 

Conway. SC 29528 


FIRSTFLOOR ENERGY POSITIVE LLC. 
333 F ayette ville St.. Suite 225 
Raleigh. NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twenty-third day of November in the year two thousand 
fifteen (2015’) . 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Project, the Owner and 
Design-Builder ma y s ubstitute mutuallv-acceptable alternati ve insu r ance arrangements for those specified in § B.2.1 
a nd/or B.3.2.. 
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§ B;2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance fi'om a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agr ee m e nt^ unl e ss a diff e r e nt duration is stated below: 

(If the Design Builder is required to main t ain insurance for a dura t ion other than the expiration of the period for 
correction efWork, state the duration.) 

A greemen t 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million f$ 2.000.000 ) for each 

occurrence and five million 1$ 5.000.000.00 1 in the aggregate providing coverage for claims including 
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damages because of injury to or destruction of tangible 
subcontractor exceptio n to the " your work" e xcl usion: 


^ and must c ontain the 


§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million f$ LOOO.OOO j per claim and one million ($ 
$1.000.000,00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100.000 per a cc ident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million fS 2.000.000 1 per claim and two million ($ 2.000.000 

) in the aggregate. 


§ B.2.1.7 Pollution Liability coveri n g p e rformanc e of the Work, wift e policy limits of not less than -($- 


§ B,2.1.7.1 Th e D e sign Builder may obtain -a- e e mbin e d Professional Liability and Pollution Liability policy to 
sati s fy the r e quir e m e nts s e t forth in S e otionfrB.2.1.6 and B.2. - 1 - .7, with combined policy limits that are not l e ss than 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for CommCTcial General Liability, Automobil e 
Liability and Pollut i on and Automobile L iability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9,10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability, 
and Pollution and Automobi le Liability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builder with reasonable 
promptness. 
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A312 Performance Bond and A312 Payment Bond. Th e 
performance bond, may, but is not requir ed to secure the j contract value. 

professi o nal liability of design profes si onals to the extent ’ 

such liability is cov ered by the design profe ssi onal’s 
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professional liability insurance. 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a build e r’s risk "all risk" or eq t rival^t - polioy form 4 n the amount o: 


. 

.. 

.~ 


Completicai in aee e rdance with -Se c t ian 9, 8 of th e Agre e m e n t . South Carolina Insurance Reserve Form PD-23. 
Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement. 
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to th e A greemeat; 


paym enf^roperty ins urance is-te 1 


pelie i ea a epara te-fr om thos e 4nsuring-the-Pfejeetr-e r if aft er" finai 
d Project t hrough-a-pehey en^heies-nthent h an-the 
-shati-waive-al l -Hg h ts-in aeeerdance with the-terms of 




(3)- any se parat e- e e ntractor a- d es e w b e d in S e ction 5.13 of the Agr ee m e nt, if any, and any of their subcontractors. 



fiduciary. Th e Owner or Design Build e r, as appropriat e , shall require of the separate contr - aeters d es ori bed- in 
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§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 



ARTICLE B. 4- SPEC I AL TERMS AND COND I T I ONS 

Sp e cial terms and eondition s- that modify this Insurance and Bonds ExhibiVtf any, are as fell e ws: - 
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Document A141‘' 


2014 Exhibit B 


Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 


New Myrtle Beach Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


! 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
compietion. The author may also 
have revised the text of the originai 
AIA standard form. An Additions and 
Deietions Report that notes added 
information as weli as revisions to 
the standard form text is avaiiable 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences, Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between 
the Ovraer and the Design-Builder (hereinafter, the Agreement), dated the twenty-third 
day of November in the year two thousand fifteen (2015) . 

(Jn words, indicate day, month and year.) 


TABLE OF ARTICLES 


B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B,3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arrangements for those specified in § 
B.2.1 and/or B.3.2.. 


ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 
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§ B.2,1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($ 1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

I $100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligait acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 ) per claim and two million ($ 2,000,000 

) in the aggregate. 

I (Paragraphs deleted) 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Ownw and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be tire same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in fiiis Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER’S INSURANCE 
§ B.3.1 Owner’s Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23. Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B.3.2 with another properly insurance policy writtai for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


Penal Sum ($0.00) 

100% of contract value. 


I (Paragraph deleted) 

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

I (Paragraph deleted) 

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otharwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance, 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. 


I (Paragraphs deleted) 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this P’roject, The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiration of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Ownra- is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first 


I (Paragraph deleted) 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder ^all require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after sudi loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 


I (Paragraphs deleted) 
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Additions and Deletions Report for 

® TIJ 

A/A Document A141 -2014 Exhibit B 

This Additions and Deietions Report, as defined on page 1 of the associated document, reproduces below ali text the author has 
added to the standard form AiA document in order to complete it. as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontai iine through the original AIA text. 

Note; This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:13:01 on 11/23/2015. 


PAGE1 

New Myrtle Beach Middle School 

fper Owner’s Request for Proposals No. 1 41 5-91 and Design-Builder’s Proposal in response to the soli c itation.') 


Horry County Schools. South Carolina, a politicaJ sub divi sion of the State of South Caroliita. 
335 Four Mile Rd. 

Conway, SC 29528 


FIRSTFLOOR ENERGY POSITIVE LLC. 
333 Fayetteville St.. Suite 225 
Raleigh. NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twenty-third day of November in the year two thousand 
fifteen (20151 . 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporated, the provision in this Exhibit will prevail. During the course of the Project, the Owner and 
Design-Builder may substitute mu t uallv-acc e ptable alt ernative insurance arrangements for those specified in S B.2.1 
and/or B.3.2.. 
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§ B.2,1 The Design-Builder shall purchase and maintain the following types and limits of insurance firom a company 
or companies lawfiilly authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agr ee m e nt, unl e ss a differ e nt duration is stated b e low: 

(If the Design Builder is required to maintain insurance for a dumtion other than the expiration of the periodfor 
oorf e ot km ofWork, state^he-dui^tionf 

Agreement 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2.000.000 ) for each 

occurrence and five million f$ 5.000. 000.00_) in the aggregate providing coverage for claims including 
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damages because of injury to or destruction of tangibh 
subcontractor exception to the "your work" exclusion: 


, and must contain the 


§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one mi l lion 1.000.000 ) per claim and one million 

$1.000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


6100.000 per accident. 


§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2.000.000 ) per claim and two mi llion 1$ 2.000.000 

) in the aggregate. 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, Autemobil e 
Lhibilitv and Pollutiai -an d Automobile Liability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreemait. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability, 
and Pollution and Automobile Liability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be fiirnished by the Design-Builder with reasonable 
promptness. 
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A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secu re the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 


—T , 100% of contract value. 
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professional liabilit 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a-buttdef^risk-^'aft-i4sk^ r e quival e nt p o licy form in - the amou nf o 

'-or-ina talled by 





-South Carolina Insurance Reserve Form PD-23. 


Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement. 


3- 2.1 - sha l l include-, ’ 





§-B.3.2fk3 


§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery « 




; in the form of S.C. Insurance Reser v e Fund f"I RF"~) PD-0 1. 


PD-09. andPD-12. 
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s e parate policies shall provide this waiv e r of subrogation by endorsement or oth e rwis e . - 



(2) any separat e contractor s d e scr i b e d in S e ction S. - l 3 of the Agr ee mait, if any, and any of th e ir sube e ntraotors, 



oth e r parties enumerat e d h e r e in. Th e polioies shall provid e such waiv e r t a of subrogation by endorsem e nt or 

oth e rwise. A waiv e r of subrogation shall b e e ffective as to a person or e ntit y-e ven though that person or e ntity wou M 

oth e rwise hav e a duty of indemnification, contractual or otherwis e , did not pay the insurance pr e mium directly or 

indirectly, and wh e th e r or not th e p e rson or entity had an insurable int e rest in th e prop e rty damag e d. 
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§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. If the Owner and Design Bu i lde r h ave se lect cd-arbitratten-as 
th e method of binding d i sput e resolution, th e Own e r-as fi d uoiary -s hall make settlem e nt with insur e rs or, in th e cas e 


ART I CLE B. 4— SPEC I AL TERMS AND-COND I T I ONS 


t>it,' if any^ ore-as-fe lle wsT 


Additions and Deletions Report for AIA Document A141™-2014 Exhibit B. Copyright © 2004 and 2014 by The American Institute of Architects. All rights 
reserved. WARNING: This AlA*^ Document is protected by U.S. Copyright Law and Internationa! Treaties. Unauthorized reproduction or distribution 
of this AIA''' Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This document was produced by AIA software at 11:13:01 on 11/23/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is 
not for resale. 

User Notes: (729313891) 


PAPR-002431 



























Document A141' - 2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying AIA Document A141™-2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the twenty-third 
day of November in the year two thousand fifteen (the "Agreement") 

(In words, indicate day, month andyear.) 

for the following PROJECT: 

(Name and location or address) 

New St. James Intermediate School per Owner’s Request for Proposals No. 1415-91and 
the Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 

1415-91 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29526 

THE DESIGN-BUILDER: 

(Name, legal status and address) 


ADDITIONS AND DELETIONS: 

The author of this document has 
added Information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
Information as well as revisions to 
the standard form text Is available 
from the author and should be 
reviewed, A vertical line in the left 
margin of this document Indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

Ttie Owner and Design-Builda hereby amend the Agreement as follows. 


Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 


TABLE OF ARTICLES 


A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 


ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance of the Contract after the execution of this Amendment 
The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 

(Check the appropriate box.) 

[ X ] Stipulated Sum, in accordance with Section A.1.2 
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(Paragraphs deleted) 
below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be forty-seven million seven hundred forty-two thousand three hundred 
thirty-three dollars ($ 47,742,333.00), subject to authorized adjustments as provided in the Design-Build 
Documents. 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 

§ A.1.5.1. 3 An itemized payment request shall be submitted to the District by the 25’” day of each month that 
payment is being requested and at completion of the project, using the form provided by the District The 
payment request shall not Include a) any work anticipated to be completed but not completed by the end of 
each month being requested; b) any materials not incorporated into the work to be performed except those 
properly stored as stated in the Contract Agreement; c) any damaged, used, inferior or substituted materials 
not meeting the requirements and standards of the contract; nor d) any amounts the Contractor does not 
intend to pay to any subcontractor or supplier, where performance or material quality is in question or any 
other dispute is pending. If, upon review of the payment request and based upon the best determination of 
the District, the amount requested does not accurately represent, in the District's opinion, the progress of the 
completed work to be performed in the Scope of Work the District shall have the right to adjust the pa 5 mient 
request to more accurately reflect the percentage of completed work/services. The District shall approve and 
authorize payment to the Contractor no more often than once monthly. Payment by the District of 

undisputed amounts shall be made by the 15"' day of the following month if request is received by Contractor 
by the 25"' of the month. If payment request is not received by the 25"'. the payment will be made within 
thirty (30) days from the date the District receives the pa 3 mrent request 

(Paragraph deleted) 

§ A.1.5.1.5 With each implication for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owno' may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builda-’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information fomished by the Design-Builda and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A.1.5.1.4 or A.1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 
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§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 

§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as follows: 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent (3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 

suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A. 1.5.2.2 shall be further modified 
under the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to inCTease the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to sudi work and unsettled claims; and 
(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 


I (Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


I (Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

I § A.2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows: 

I May 1,2017. 

I (Table deleted) 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating tofailure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work) 
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Liquidated damages per A141-2014. 

ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(TMe deleted) 

(Paragraphs deleted) 

(T able deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A.3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 
.1 Allowances 


Owner Furniture Allowance 
Owner Hardware Allowance 
Owner Controls Allowance 
Owner Fire Alarm Allowance 
Owner Special Inspections All 
Owner Commissioning Allowance 
Owner Technology Allowance 
Owner Landscaping Allowance 


$ 1,500,000 
$ 350,000 
$ 650,000 
$ 750,000 
$ 150,000 

$ 125,000 
$ 1 ,865,000 
$200,000 


Owner Playground Equipment Allowance $150,000 


.2 Contingencies 

I Owner contingency is currently Not in Contract and amounts will be determined by Modification. 


§ A.3.1. 6 Design-Builder’s assumptions and clarifications: 


Pursuant to the Proposal accepted by the Horry County Board of Education on November 2,2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements, 


I (Paragraphs deleted) 

ARTICLE A.4 DESIGN-BUILDER'S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

St. James Intermediate: 

Superintendent: Randall Jemigan 
Project Manager: Steve Bond 
(Paragraphs deleted) 

Assistant Superintendent: Rodney Nichols 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 

(List name, discipline, address and other information.) 

SfL-ta Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 
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ARTICLE A.5 COST OF THE WORK 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 

(Paragraph deleted) 

§ A.S.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5.5 Accounting Records 

The Design-Buildo" shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts. Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract. Tfie Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

Hie Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management so'vices and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

I Joe Defeo, Chairman of the Board of Education Robert Ferris, Au tho rized Member 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

m Document A141™ - 2014 Exhibit A 


This Additions and Deietions Report, as defined on page 1 of the associated document, reproduces beiow ail text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:12:44 on 11/23/2015. 


PAGE1 

This Amendmoit is incxirporated into the accompanying AIA Document A141™-2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the twenty-third day of Noyember in the year two 
thousand fifteen (the "Agreement") 


New St, James Intermediate School per Owner’s Request fo r Proposals No. 141S-91and the Desig n-B uilder’ s 
proposal to the Owner pursua nt to Owner’s Solicitation No. 1415-91 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway. SC 29526 


FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayett evill e St. Suite 225 
Raleigh. NC 27601 


[ X 1 Stipulated Sum, in accordance with Section A. 1.2 below 

{- ]Ge s t of - th e Work plus th e D es ign Build e r’s F ee , in accordanc e with S e ction A.1.3 b e low 

{- ]Cost of th e Work plus the Design Builder’s F e e with a Guarante e d Maximum Pric e , in accordanc e 

(Based on the s e l e ction abov e , compl e te S e ction A.1.2, A.1.3 or A.1.4 below.) 

PAGE 2 

§ A.1.2.1 The Stipulated Sum shall be ($-V fortv-seve n million seven hundred fortv-two thousand three hundred 

thirty-three dollars ($ 4 7.742.3 33.00'). subject to authorized adjustments as provided in the Design-Build 
Documents. 


§ A. -' W2 - . - 2 'Th e Stipulat e d Sum is based upon th e following alt e rnates, if any, which ar e d e scribed in the Design Build 
Docum e nts and ^ e h e r e by accepted by th e Own e r s 

(State i he numbers or other identification of accepted alternates. If the O^vner is permitted to accept -e thor alternates 
subsequent to the execution cf this Amendment, attach a schedule of s t ich other alternates shelving the change tn 
Stipulated Sum - for each and the deadlin e by which the a l ternate must be aoeepted) 
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{Prevfde-if^bmM tion -beiffw-or r e ference an attac hment) 


§ A.1. 4 .3.3 Th e Gtmrant ee d Maximum Price i s based on th e following alternat e s, if any, which ar e d e scribed in th e 
D e sign Build Dooum e nte and ar e ha- e by acc e pt e d by the Own e r: 





Uattftttty ttTrtttttllOfiJ./ 


item 


Un i ts and L i mitations 


Price p ei ^Jn i t ($0.00 ) 
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§ A.1.5.1,2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month, or as follows: 

month. 

§ A.1 .5.1.3 Provided that an Application for Paym e nt is received not later than th e- day of the month ^ th e Owner 

shall make paym e nt of th e c e rtified am o unt to th e- D e sign ■ Build e r not lat e r than th e- day of the - month. If an 

Application for Paym e nt ia received by the Owner after the oppl ie ation dat e- fix e d - abov e , pa y m e nt shall b e made by 

th e Owner not lat e r than -(- ) days aft e r th e Owner r e ceives th e Application - for Paym e nt. 

{ Federal, state or local lanva may require paymer t t within a ccftain period of time. ) A n itemized payment request 
shall be submitted to the District by the 25"' day of each month that parent is being request e d and at 

com pletion of the project using the form provided by the District The payment request shall not include a ) 

any work anticipated to be completed but not completed bv the end o f ea ch month being requested: b) any 

materials not incorp o rated into the work to be performed except those properly stored as stat e d in the 

Contract Agreement: cl anv damaged, used, inferior or substituted materials not meeting the re quireme nts 

and standards of the contract: nor d] any amounts the Contractor does not intend to pay to any subcontractor 

or su pplier, where performance or material quality is in question or anv other dispute is pending. If. upon 

review of the payment request and based upon the best determination of the District the amount re q uested 
does not accurately represent, in the District's opinion, the p ro gress of t he co mple te d work to be performed 
in the Scope of Work the District shall have the right to adjust the payment request to more accurately reflect 

the percentage of completed work/services. The District shall approve and authorize payment to the 

C ontractor no more often than once monthly. Payment by the District of undisputed amounts shall be 
made by the 15"' day of the following month if request is received by Contractor by the 25"' of the month. If 
payment reque st is not received bv the 25“'. the payment will be made within thirty [30) days from the date 
the District receives the payment request 

§ A.1.5j1. 4 With e ach Applioati<Mi for Paym e nt - wh e F fr 4h e €oRfr - aot Sum -t s - ba se d upon - th e Co s t of the Work, or the 

Co s t of tii e- Wwlc widi a Guarant ee d Maximum Pric e , th e D e s tgi Bui l d e r shall submit payrolls, p e tty cash accounts, 

r e c e ipt e d invo i c es or invoic es w i th ch e ck vouch e rs attadi e d, and any other e vid e nc e r e quir e d by the Own e r to 

d e monstrat e that oadh diaburs e m e nts alr e ady - mad e ^ th e- D esi gn Bu il d e r on aooeunt of th e Cost of the Work e qual 

or exceed (1) progr e ss paym e nts alr e ady r e c e iv e d by th e- D e sign Build e r, l e ss (2) diat portion of thos e paym e nts 

attributable to the Design Builda-’s F ee ; plus (3) payrolls for die period cover e d by th e pr e s e nt Application for 
Paym e nt. 

§ A.1.5.1.5 With each Application for Payment ^^ e r e th e- Contraot Sum is bas e d - upon a - Stipulated Sum or Cost of 
the Work with n Guarant ee d Maximum Pric e , th e Design-Builda' ^all submit the most recent schedule of values in 
accordance with the Design-Build Documents. TTie schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall b e shown separately. WhM~e th e 
Contract Sum -t s bas e d on th e Cost of th e Work w i th a Guarant ee d Maximum Price, the Design Builder’s Fee shall 
be shown separately. The schedule of values shall be prepared in such form and supported by such data to 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment. 

PAGES 


. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
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percent ( 3.5 %') on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %): 
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sel#-performsi 

Subtract the aggregat e of pF e vious paym e nts made by th e Own e r, - 

Subfr - aet the s hortfall, if any, indicat e d by th e Design Build e r in the docum e Htation r e quired by 


subs e qu e ntly diacover e d by th e Own e r’s auditors in such docum e ntation; and 

Subtract amounts, if any, for which th e Own e r has withhe l d or nullifi e d a paym e nt a s- provid e d in 



§ A.1.5. 4 .3 The Own e r and Design Builder shall agree upon (1) a mutually - aeceptabl e proc e dur e for r e vi e w and 
approval of paym e nts to th e Archit e ct, Consultants, and Contractors and (2) the p e roenta ge-e f retainag e h e ld on 
agr ee m e nts with th e- Are h it e ot, Consultants, and Contractors; and the Design BuHd a r shall ex e cute agreem e nts - in 

uvAA/iutttTcv TTicri tiJtooC tmitizs. 


§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builds has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other r e quirem e nts, if ^ any r-re quirements 
which extend beyond final payment. 


§ A.15iS.2 If th e Ctmtraot Sum is bas e d - e n- th e Cost of th e Work, the Owner’s auditors will review and r e port in 

writing on th e D e sign ' Build e r’s final - accounting within 30 days aft e r the D e si gt - B uild er d e liv e r s th e final 

accounting to th e Own e r. Based upon th e Cost of th e Work the Owner’s aud i t m 's r e port to b e s ubstantiat e d by the 

D e sign ■ Build e ^’ ■ s final accounting, and provid e d th e oth e r conditions of S e ction 9.10 of th e Agr ee ment have b ee n 

m e t, th e Own e r wil l , within sev e n days aft e r - r e ceipt of th e writt e n report of th e Ovmer’s auditors, e ifti e r issu e a final 

Cerfifi cat e for Pt y m e nt, or - notify th e D e sign - Build e r in writing of th e r e asons for withholding a c e rt i ficat e as 


§ A.2.2The Design-Builda- shall achieve Substantial Completion of the ’ 
dat e of this Amendm e nt, or as follows; 

(Ins e rt numb e r of cal e ndar days. Alt e rnativ e ly, a cal e ndar - da te may b e used wh e n coordinated with the dat e of 
comm e nc e m e nt. - If appropriat e , ins e rt - requir e m e nts for e arlier Substantial Completion of certain portions of the 
Wo rk:) 


May 1. 2017. 


Port i on ofWor k 


Subst a nt i al Compl e tion Dat e 
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PAGE 4 


Liquidated damages per A141-2014. 


§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the fei 4e w i ft g ; O wner’s 
Design Requirements Cincluding addenda to the RFPt and the Design-Builder’s proposal to the Owner pursuant to 
Ow n er’s Solicitation No. 1415-91.: 

§ A.3.1.1 Th e- Su p pl e m e ntary and oth e r Conditions of th e Contract: 

Docum e nt TUIe Date Pages 

§ A.3.1.2 The Specifications: 

(Either list the specifications hcre - oi ‘i‘ (^ to an exhibit attached to this Amcndnicnt.) 


S e ct i on 


Title 


Date 


Pages 


§-A4r'tT3 ^ e-D ra w in gs: 


IVUI IllJtSI I lUw fQlV 

§ - A r ^.M Th e Sastainability -Pt on, ifa ftyr 

(If the Ow ne r identified a Sustainable Gb j ee ti v o in - the Owner s Crit e rk t , identify the document or documents t h at 

compriso - tho Sustainability Plan by title, dat e and number of pages, and include other - identifying information. The 

Sv s taimbility Plan identifies a nd (ka e ribes the Sustainable Objective; the targeted Sustainable - M e asu r e sf 
implemcntationstratcgics selected to achieve the Sustainable Measures; the Chmer '-s- and Design Builder's roloa 
snd - r es pon s ibiUties associated with achieving the Sustainable Measures; the speeifio dctails - about design revio ^ vs, 

tasting or metries to v e rif> achievement cf each Sustainable Measure; and the Sustainability Documentation 

r e q uiredfor the Project; as those terms arc defined in - E x hibit C to the Agreement. ^ 

pTi np ^ 

TTttc t/ww royco 


Oth e r id e ntifying information: 


Owner Furniture Allowance _ $ 1 .500 .000 


Owner Hardware Allowance 

$ 350.000 

Osvner Controls Allowance 

$ 650-000 

Owner Fire Alarm Allowance 

$ 750.000 

Owner Special Insnections All 

$ 150.000 

Owner Commissioning Allowance 

$ 125.000 

Owner Technology Allowance 

$ 1.865.000 

Owner Landscaning Allowance 

$200,000 
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Owner Playground Equipment Allowa nc e $150.00 0 


Owner contingen cy is curren tly Not i n C ontract and amou nts will b e d eterm in ed by M odifi cation. 


Pursuant to the Proposal accepted by the Horry County Board of Education on November 2. 2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an ac cep table int erpretat i on of the Design Requirements. 

f-A-Mr- T - D e v ia tions fi'om-the Owner’s Criteria osa^usted- by a M edificatienr 


§ A.3.1.8 T e the e xt e nt th e- De a ign -Bttdder-shati-be require d to sub mit an y-additi enal -Submittals-to the-Owner for 
review, indicate an y- s u eh -s u b missions b e low: 


It. James Intermediate: 
Superintendent: Randall Jemiaan 


—Preiee t - Manag er Proiect Manager: Steve Bond 


.3 Oth e rs 

Assistant Superintendent: Rodney Nichols 


SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor. Pembroke NC 

PAGES 

§ A,5; - 1 - Go s t Tu - B e Re i mbur s ed a s P a rt - of th e Contract 

R A R i *1 I 

u. I > I vvoio 

§ A.S. - 1 v 1.1 Wag e s of construction workers dir e ctly e mploy e d by th e D e sign Builder to perform th e e en a tr ue t i e n of 
th e Work at th e si t e or, with th e 0>vn e r’s prior approval, at off s it e workshops ; 


administrativ e p e rsonn e l wh e n station e d at th e s it e . - 


offiocs shall be included in the Cost of the Work, identify below the personnel to be inchtded, -whether for all or only 
part of their time, and the rates at which their time will be charged to the Work) 


P e rson Inc l u ded 


St a tus (fu l l - t i m e /part - t i m e ) R a t e ($0.00) 
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§ - A - . -§r4 .1.3 Wag e s and salaries of th e Design Build e r’s supervisory or administrative personn e l -e ngaged at factories, 
workshops or on th e road, in exp e diting th e production or tran s portation of mat e ria t s or e qui p m e nt r e quired for th e 

I foi^e-Worlfc 


§-A^5t 1.1 ■ 4- Go sts-p__„_,_,_,__ 

r e qu i red by law or collective bargaining agr e ements and, for p e r s onn e l not eevered b 3 ' s uch agreen re nts, eustomary 
„„ „:„i, 1 —„ t-'i-^ays- vnoation s aBd-pensionsrprovided^sueh-eests are 

under-See tion A - .?. 1.1. 


hir e d by the De s ign Build e r or paid to th e Archit e ct or any Consultant, Con t ractor or -su ppli e r, with th e Own e r’s 
prior approval. 



suppiiersrn-aecordanee-with the-requiremerrts-of their-subcontraets-. 


§ A.5,1.3 Costs of Mat e r ials and Equipm e nt Incorpor a t e d in th e Comp le t e d Con s truct i on 
§ A.5.1.3.1€ es ts, includ in g trariGportation and storage, of materials and -e quipment incorporated or to be 
incorporat e d in the complet e d construction. 


al l ow - fer r e asoimb ie waste and spoilag e . Unu se d e xc e ss materials, if any, shall b e com e the Owner’s prop e rty at th e 
completion of the Work or, at the Own e r’ s option, shall b e sold by th e D e s i g n Build e r. Any amounts r e aliz e d from 


§ A.5.1. 4 Cost s of Oth e r Mat eri a l s and Equ i pm e nt, T e mpor aFy- Fac i l i ti es and R el at e d - Ite m s 
§ - A.5.1. 4 .1 Costs of transp e r t ation, storag e , installation, maintenance, dismantling and removal ofmaterials, 
suppli e s, t e mpora r y faciliti e s, machin e ry, e quipm e nt and hand tools not customarily own e d by construction work e r s 
that ar e provided by the Design Build e r at the sit e and fiilly consum e d in th e performanc e of tire Work. Costs of 
mat e rials, suppli e s; - t e mpo rar y facilities, - machinery, e quipm e nt and tools that are not fully consumed shall be based 


I itrs-Ho 


longer us e d at th e Project site. Costs for it e ms not fully consum ed by the Design Build er sha ll t n e an fair mark e t 


sjqJjLIA- 

TUlUC. 


§ A.5.1. 4 ; ' 2 R e ntal e harg e s - for t e mporar - y facilities, mae hr n e ry, e quipm e nt a n d- hand tool s not o a stomarrly own e d 
construction workers that are provid e d by th e D esi gn - Bu i ld e r at th e si t e- and co sts- of t rans p ert a t i on - , i nstallation, 
minor r e pairs, dismantling and r e moval. Th e total rental cost of any D e sign Bu il ds owned it e m may not e xc ee d th e 
purchas e price of any comparabl e item. Rat e s ofd^ e sign Bu i lder owned equipm e nt and quantit ie s of e quipm e nt shall 
b ee u b j e ct to th e Own e r’s prior approval 

§ A.5.1.4. 3- Ge sts- ef r e moval of d e bris from th e sit e of th e Work and its proper and legal disposal. 


§ A,5,1.4.4 Costs of docum e nt r e prod u ctions, e l e ctronic communications, postage and parcel deliv e ry charges, 
dedicat e d data and communication s s e rvices, t e l e confer e nc e s. Proj e ct w e bsit e s, extranets and r e asonable petty cash 


§ A.5.1.4 - .5 Costs of mat e rial s and -e q ai pm e nt suitably stor e d off th e sit e at a mutually acceptabl e location, with th e 
Q ^ vn e r’ s prior approval. 

§ A.5.1.5 M is c e l l an e ou s Co s t s 

§ A.5.1.5.1 Pr e miums for that portion of insuranc e- and bonds r e quir e d by th e Ei es ign Build Documents that can be 
directly attribut e d to th e Contrae tr W it h th e Own e r’s prior approval s e lf - insurance for -ei th e r full or partial amount s 
of th e cov e rag e s r e quir e d by th e D e sign Build Doeum e nt sr 

§- A.5.1. - 5 ; 2 Sales, us e or similar taxes impos e d by a gov e rnmental authority that ore r e lated to the Work and for 
which th e D e sign Builder is liabl e . 
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b e inc taded as a t 


n- Buile le^s ha l l p reewe-the-Wo rk, eq uipmeBtrgoods-eF-service 
! tenns of Section A.5t4. If the-Qwner-faHs to authorize the 
transaction, th e Design Build e r shall procur e th e Work, e quipm e nt, goods er s e rvic e from s ome person or e ntity 
ether^han a related-par ty according to- th e t e rm s-ofSeetion - A.5.4. 


§ A.5.2 Co s t s Not to B e R ei mburs e d a s Part of this Contr a ct 

The-Gos t of th e W wle^h all not inelude-the-i t e m s l isted belewr 



t 3- Expens e s of th e D e sign Build e r’s principal office and office s- oth ee than the site office; 

.3 Overhead and general expensesrcxeepf as-raay-beexpresslydHcIuded in-SeetUMr ArSA-; 


for the Work; 

tS - Exc e pt as provid e d in Section - A :# . - ! . ■ 6 r 3 of this Agre e ment, costs due to th e neglig e nc e or - fe ilu r e of 

th e D es ign Build e r, Cont r actors and - suppliers - er anyon e dir e ctly or indir e ctly e mploy e d by any of 
th e m or for whose acts any of th e m may b e liable to fulfill a specific responsibility of -tl r e Contract; 

- Any cost not specifically and e xpressly d e scrib e d in Section A.5.1; and 

7?- Costs, other than costs includ e d in Change Orders ap p rev e d -by-t h e Owner, that would cause the 

Guaranteed-Maximum-Price to be exceeded. 


§ A.5.3 D i scounts, R e bat esp-a nd R e funds 

§ A.5.3.1 Cash discounts obtain e d on paym e nts mad e by the D e sign Builder sholl accru e to th e Own e r if ( - l - ) b e for e 
making th e paym e rrt 7 - th e D es ign Build e r includ e d them in an Application for Paym e nt and rec e iv e d paym e nt from 
th e Own e r, or (2) the Own e r has d e posit e d funds - with th e Design Build e r with which to mak e paym e nts; oth e rwis e , 


of surplus -m at e rials and e quipm e nt shall aeerue to - th e Owner, and th e D e sign Builder shall make provisions so that 
th e y can b e obtained. 


§-Ai5i3T2-Ame unts t hat-ae6rue4o4he Owner i 
d e duction from the Cost of th e Work. 


§- A7^ ; -4 .1 W hen-thed 

recomm e nd e d - to th e Own e r by the Design Build e r; (2) is qualifi e d to perform that port i on of t he WcH' - k; an d {3 ) h as 
subm i tt e d a bid that conforms to th e r e quir e m e nts of th e Design Bu i ld Poewn e nt s-wi th e ut rese rvations or 


Ord e r b e i ssu e d - to adju s t - th e Guarant ee d Maximum - Prie e by th e differenc e b e tw ee n th e bi d of - th e p e rson or e ntity 
r e comm e nd e d to th e Own e r by th e D e sign Build e r and th e omount of th e subcontract or e tfa a ' agreement actually 
s ign e d w i th th e p e r s on o r e ntity de s ignat e d by th e Owna-. 


§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Docum e nts, and shall not b e award e d on th e basis of cost - plus a fee without the prioi' 
conse nt of t lie Own e r. If an agr ee ment b e tw ee n th e D e sign Build e r and a Contraetor is award e d on a cost plu s a fe e 
basi s ,-th e D e si g n Build e r shall provid e i n th e agr ee m e nt for the Own e r to r e c e ive th e sam e audit rights with regard 



Joe Defeo. Chairman of the Board of Education Robert Ferris. Authorized Member 
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Certification of Document’s Authenticity 

AIA® Document D40r^ - 2003 


I,__ _, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:12:44 on 11/23/2015 under Order No. 0239586208_1 from AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A141™ - 2014 Exhibit A, Design-Build Amendment, as published by the AIA in its software, otha' than those 
additions and deletions shown in the associated Additions and Deletions Report. 


fSigned) 


(Title) 


(Dated) 
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Document A141" - 2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying ALA Document A141'’'“-2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the twenty-third 
day of November in the year two thousand fifteen (the "Agreement") 

(In words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 

New Socastee Middle School per Owner’s Request for Proposals No. 1415-91and the 
Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29526 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows. 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
compietion. The author may aiso 
have revised the text of the original 
AIA standard form. An Additions and 
Deietions Report that notes added 
information as weli as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its compiletion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 


TABLE OF ARTICLES 


A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A,4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 

ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
foe Design-Builder’s performance of the Contract after the execution of this Amendment. 
The Contract Sum shall be one of the following and shall not include compensation foe 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment; 

(Check the appropriate box.) 


[ X ] Stipulated Sum, in accordance with Section A. 1.2 
(Paragraphs deleted) 
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below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be forty-two million four hundred eighty-eight thousand one hundred sixteen 
dollars ($ 42,488,116.00), subject to authorized adjustments as provided in the Design-Build Documents. 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 

§ A.1.5.1.3 An itemized payment request shall be submitted to the District by the 25"’ day of each month that 
payment is being requested and at completion of the project, using the form provided by the District The 
pa 3 rment request shall not include a) any work anticipated to be completed but not completed by the end of 
each month being requested; b) any materials not incorporated into the work to be performed except those 
properly stored as stated in the Contract Agreement; c) any damaged, used, inferior or substituted materials 
not meeting the requirements and standards of the contract, nor d) any amounts the Contractor does not 
intend to pay to any subcontractor or supplier, where performance or material quality is in question or any 
other dispute is pending. If, upon review of the payment request and based upon the best determination of 
the District, the amount requested does not accurately represent, in the District's opinion, the progress of the 
completed work to be performed in the Scope of Work the District shall have the right to adjust the payment 
request to more accurately reflect the percentage of completed work/services. The District shall approve and 
authorize payment to the Contractor no more often than once monthly. Payment by the District of 
undisputed amounts shall be made by the 15"' day ofthe following month if request is received by Contractor 
by the 25"' of the month. If payment request is not received by the 25"'. the payment will be made within 
thirty (30) days from the date the District receives the payment request 

(Paragraph deleted) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions ofthe Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification of the documentation submitted in accordance with 
Sections A. 1.5.1.4 or A. 1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 
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§ A.1.5.2 Progress Payments—Stipulated Sum i 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the I 

percentage of completion of each portion of the Work as of the end of the period covered by the Application for j 

Payment. 

§ A.1.5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as follows: 

.1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent (3.5 %) on the Work. Pending final detamination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored ofiFthe site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.5.2.3 The progress payment amount determined in accordance with Section A. 1.5.2.2 shall be further modified 
undei- the following circumstances: 

.1 Add, upon Substantial Completion of the Work, a sum sufficient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 
(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 


I (Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Buildo" not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


I (Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

I § A.2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows: 

I May 1,2017. 

I (Table deleted) 

, subject to adjustments of the Contract Time as provided in the Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work) 

I Liquidated damages per A141-2014. 
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ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91,: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A.3. 1.5 Allowances and Contingencies; 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 
.1 Allowances 


Owner Furniture Allowance 
Owner Hardware Allowance 
Owner Controls Allowance 
Owner Fire Alarm Allowance 
Owner Special Inspections All 
Owner Commissioning Allowance 
Owner Technology Allowance 
Owner Landscaping Allowance 


$ 1 ,250,000 
$ 350,000 
$ 650,000 
$ 750,000 
$ 150,000 

$ 125,000 
$ 1 ,645,000 
$200,000 


DB Complete Site Package Allowance $2,500,000 


.2 Contingencies 

Owner contingency is currently Not in Contract and amounts will be determined by Modification. 
§ A-3.1.6 Design-Builder’s assumptions and clarifications: 


Pursuant to the Proposal accepted by the Horry County Board of Education on November 2, 2015. The 
Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 


(Paragraphs deleted) 

ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 
§ A.4.1 The Design-Builder’s key personnel are identified below. 

(Identify name, title and contact information.) 

Socastee Middle School: 

Superintendent; Phil Asslynn 
Project Manager: Mike Dickman 
(Paragraphs deleted) 

Assistant Superintendent; Bob Green 

.§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 
(List name, discipline, address and other information.) 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 
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ARTICLE A.5 COST OF THE WORK 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 

(Paragraph deleted) 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§ A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5.5 Accounting Records 

The Design-Buildo" shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Ovmer. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts. Contractor’s 
proposals, purchase orders, vouchers, memoranda and otho' data relating to the Contract. The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreement and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
fiimish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

I Joe Defeo , C hairman of the Board of Education Robert Ferris, Authorized Member 

(Printed name and title) (Printed name and title) 
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This Amendment is incorporated into the accompanying AIA Document A141™-2014, Standard Form of 
Agreement Between Ovmer and Design-Builder dated the twenty-third day of Noyember in the year two 
thousand fifteen (the "Agreement") 


New Socastee Middle School per Ow ner’ s Reques t for Proposals No. 1415-91and the Design -Buil der’s proposal to 
the O wner pursuant to Owner’s Solicitation No, 1415-91 


Horry County Schools. South Carolina, a politi^ subdivision of the State of South Carolina. 
335 Four Mile Rd . 

Conway. SC 29526 


FERSTFLOOR ENERGY POSIT IV E LLC. 
333 Fayetteville St.. Suite 225 
Raleigh. NC 2760 1 


[ X 1 Stipulated Sum, in accordance with Section A. 1.2 b e low 

{- ]Cost of th e Work plu s th e P e sign Builder’s Fe e , in accordanc e with S e ct i en - A.l.S below 

{- ]Cost of th e Work^us th e D e sign Builder’s F ee with a Guaranteed Maximum Me e , in aecordane e 

with- Seetion-Arlr^belo w 

( Bas e d on the sel e ction above, compl e t e S e etion A.1.2, A. 1.3 or A. 1.4 b e low.) 
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§ A.1.2.1 The Stipulated Sum shall be ^-I ^fortv-two million fou r hundred eighty-eight thousand one hundred 

sixteen dollars f$ 42.488,116.00). subject to authorized adjustmaits as provided in the Design-Build Documents. 

§ A.1.2.2 Di e St i p ul at e d Sum is bas e d upon th e fo ll owing alt e rnat e s, if any, which are d e scribed in th e D e sign Build 
Docum e nts and ar e h e r e by acc e pt e d by t he- Qwn e r -r 

(State the numbers or other identification of accepted alternates. If the O^ v mr is permitted to aocept other alternates 
subsequent to the execution of this Amendme n t, attach a schedule of such other alt e rnates shearing the change in 
Stipulated Sum for each and the deadline by which the alternate must be accepted.) 
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§-nAT4;2v3- 

(Idoniify item, state the unit priecrcmd state any applicable quantity limitations.) 


Item 


Units and L i m i tat i o ns 


§ A.1.3 Cost of th e Work Plus Des i gn ■ Bu i ldcr ’e-fee 
%-M.U - - - - - 


Price per Unit ($0.00) 


Peer 


(State a lump sum, percentag e of Cost of the Work or other provision for determining the Design Builder’s Foe, and 
t he - methodfor adjustment-tothc Fee for changes in the IVork.) 


§ A.1. 4 Co s t of th e Work P l us D e sign - Build e r’ s F ee W i th a Gu a r a nt ee d Maximum Pric e 


ef-theAVorfc. 


(State a lump mm, percentage of Cost of the Work or other provision for determining the Design Builder’s Fee and 

Wn i fr / lAiirt m ^ 4 Lt ^ ^ ^ n V \A/ I 

yt/' crr/t/rTgCJ tn IrtC rrUt tl.^ 


§ A rt . 4 .3 Guarant ee d Maximum Pr i c e 

§ ■ A.1 t 4; 3 - . 4 Th e s e m of th e- €o s t of 4 h e- Worlc and the D e sign Build e r’s F e e is guarant e ed by th e D e sign Build e met 

to-exeeed— (-$-)f-siibje6t-to editions and-deduettens- for changes in the-Worleas-provided-m-th e De s ig n-Badd 

Documents. - Gosts that would - ea a s e the Guarontc e d - Ma x imum Price to b e exc ee ded shall be paid by the 
D e sign Build e r without r e imburs e m e nt by - th e- Own e r : 

(Imert-specifie^previsions-if the Design-Builder is to participate-in-any-savingsr) 


§- A T- ' t . -4 . 3 :2 I t e m t z e d - St a t e m e nt - of th e- Gu a r a nt ee d Maximum Pric e 

Pro vi d e d b el ow is an i t e m i z e d stat e m e nt of th e Guaront e ed Maxknun t Pr i c e organized b y t rad e e a t eg eri e s, 


Maximum Pric e . 


(Provide informadon - bolmv or r e ference an attachment.) 


D e s i gn Build Docum e nt s and ar e h e r e by acc e pt e d by th e Own e r: 

(State the numbers or other identification of aooepted - altcrnatcs. If the Owner is permitted to accept other alternates 

subsequent to the execution of this Amendment, attach a schedule of sueh - othcr alternates showing the change in -t he 

Cost of the Work and Guaranteed Maximum Price for each and the deadline by which the alternate must be 

i 


§-A7F.4:34-Unitfrices, if onyf 

(Identify item ,- s t ate the unit price, and state any appl i cable quantity limitations.) 

item Units and Lim i tat i on s P r i c e p er U nit ($0.00) 


§-A. 1.4.3;5-Assumptionsrif an>v-®H'’ 
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§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 


month. 


§ A.1.5.1.3 



id standards of the con 


d( 

h e progr e 

in t he Scop e of Work the Di str ict sha ll have the right to adjust the payment request to more accurat ely r eflect 
the percentage of completed work/services. The District shall approve and authoriz e payme nt to the 



§ A.1.5.1.5 With each Application for Payment wh^ e th e Contract Sum is bas e d upon a -Sti pHlated- S am er - C e st o f 
the Work-witir-a Gua fa nt ee d Maximum P ri c e-, th e Design-Builder shall submit the most recent schedule of values in 
accordance viath the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, sha l l b e s hown se parately. Wh e re th e 


be shown separately. The schedule of values shall be prepared in such form and supported by such data to 
subrfantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent ( 3.5 on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 
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.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3,5 %): 
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Sj Qftd-the-Be9ign-Bttild«FshQH-exeeute-agFeem«rts-in 


§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requi rem e nt s , if a nvr-rea uirements 
which extend beyond final payment, 







§ A.2.2 The Design-Builder shall achieve Substantial Completion of the Work net-later-l 
dat e o ft his Am endmenVer-as follows: 






May 1.2017. 
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Liquidated damages per A141-2014. 
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§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the following: Owner’s 
Design Requirements (including addenda to the RFPI and the Design-Builder’s proposal to the Owner pursuant t o 
Owner’s Solicitation No. 1415-91.: 

§- A.3.1.1 The Suppl e m e ntary and otherCondit i on a of th e Contract r 

Docum e nt Title Date Pages 


§ A ^ O ' I h 1 

07vrti£ JLIIO i7|JCC'lAlUilllUllt34 

{Either - Ust the spccifwatiom here or refer to an exhibit attached to this Amendment ^ } 


Section Title Date Pages 

§- A.3:1.3 Th e Drawing s: 

(Either list the drawings here or refer to an exhibit attached to this Amendment.) 


Number 


Title 


Date 


§ A.3.1.4 Th e Sustainability - Plon, if an y? 

(If the Owner identified a Sustainable Objective in the Otyner’s Gn t eria, identify the document or de e vments - t h at 
emipri s e the Sustainability Plan by title, date and number of pag es i and include other identifying irferm a t i o Hr- Th e 
Sustainability Plan identifies and describes the Sustai n able Objectivc; - the targ e ted - Su s t S nable Measure s- 
implcmentation -str ate^e a ■se lected to aehi eve- the - Sustainable Measures; the Owner's and Design - Builder's roles 

and responsibilities assoeiated with achievi n g the Su s tainable Measures; the specific details about design - r ev i e ws, - 

testing or metrics to verify achiev e ment tfe ae h Sustainable Measure; and - 4he Sustainability Documentation 


Title 


Date 


Pages 


Oth e r id e ntifying information s 


Owner Furniture Allowance 

o 

o 

o 

o 

Owner Hardware Allowance 

$ 350.000 

Owner Controls Allowance 

$ 650.000 

Owner Fire Alarm Allowance 

$ 750.000 

Owner Snecial Insoections All 

$ 150.000 

Owner Commissioning Allowance 

$ 125.000 

Owner Technology Allowance 

$ 1.645.000 

Owner Landscaning Allowance 

$200,000 

DB Comnlete Site Package Allowance $2,500,000 

Owner contingency is currently Not 

in Contract and amounts will be determined by Modification. 
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Pursuant to th e Proposal accepted by the Horry County Board of Education on November 2. 20 15. The 
D esign-Build er’ s Proposal clarifies the Design-Builder’s assumptions and clarific at ions. The Horry County B oard 
of Education accepts the Proposal as an accep tab le interpre ta tion of t he D esign Requirements. 


§-A;3v4J-] 


§ A,3.1.8 To th e ext e nt th e Design - Build e r -s hall b e r e quir e d to submit any additiertaPSubmittals to the Own e r for 
r e vi e w ^ mdicate any such submissions b e low: 


A —Su p e rint e nd e n P Socastee Middle School: 

Superintendent: Phil Assivnn 

72 —Pfoieet-Manag^^ Proiect Manager: Mike Dickman 


vS-Others 

Assistant Superintendent: Bob Green 


SfL+a Architects: Architect Raleigh NC 

Metcoh/TA Loving joint venture: General Contractor. Pemb ro ke NC 

PAGES 

§ A.5. -4 - Co s t T e- 6e R ei mburs e d a s Part of th e Contr a ct 
f-AT5;47-1-LaboF-Gosts 

§ A.5. - 1 - .1.1 Wag e s ef construction work e rs dir e ctly e m p loy e d by th e D e sign Build e r to p er form th e conatruotion of 
th e-W ofk at th e sit e or, with the Own e r’ -s priw approval, at off sit e work s hops. 


admini s trativ e p e rsonn e l wh e n station e d at th e si t e . 
offices shall be inoludod in tfw Cost of the Work, identify below the personnel to be included, whether for all or only 


P e rson I nc l ud e d 


Status (fu ll- t i me/part - tim e ) R a t e ($0.00) 


Rate (unit of tim e ) 


§ A.5,1.1.3 Wages an d salari e s of th e D e sign Build e r’s sup e rvisory or administrativ e p e rsonn e l e ngag e d at-facteri esj 

workshops or on th e road, in e xp ed i ti ng th e production or transportation of materials or e quipment required for the 

Wor k, but o nly- fe H 


e, eentributions; assessments-and-be n e fits 
r e quir e d by law or collectiv e bargaining agr ee m e nts and, for p e rsonn e l not cov e r e d - by such agre e ments, customary 
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fey-the-Owneh 
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prmeipal-effiefr w-offices othef#ffiR-the-site offiecT-except as; 


•fcv*- f 1*1 p 

xt7l titC TT \Jl Ivj 


^1.6.3 of this-Agreement 7 -eosts-due to the-Heg l i g eftee-or-feiiufe-^ 


§-AA3i3-AiTieuH t s that accru e to th e Ow n a' in a coerdaHoe-with Seetion A.S.3;1 


§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Docum e nts, and shall not be awarded on th e - b as is of cost plu s a f ee without -! 


Joe Defeo. Chairman of the Board of Education 


Robert Ferris. Authorized Member 
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Certification of Document’s Authenticity 

AIA® Document D401™ - 2003 


I,_, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:12:29 on 11/23/2015 under Order No. 0239586208_1 from AIA Contract Documents 
software and that in preparing the attached final document I made no changes to the original text of AIA® Document 
A 141 TM _ 2014 Exhibit A, Design-Build Amendment, as published by the AIA in its software, other than those 
additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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Document A141'' - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the twenty-third day of November in the year two thousand 
fifteen (2015). 

(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Socastee Middle School 

(per Owner’s Request for Proposals No. 1415-91) 

I Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 

The Owner and Design-Builder agree as follows. 


ADDITIONS AND DELETIONS; 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deietions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document Indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 
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A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 


ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents" where appropriate.) 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

Per "Design Requirements" published for Solicitation No. 1415-91and . Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2, 2015. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-9 selected by the Horry County Board of Education on November 2, 2015. 1. 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent iirformation, such as geotechnical 
reports: site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and services; legal description of the site; etc) 

Per "Design Requirements" published for Solicitatim No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2,2015.. 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner's Sustainable Objective for the Project such as Sustainability Certification, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. 

If the Owner identifies a Sustainable Objective, incorporate AIA Document AI4I™-2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner's Sustainable 
Objective.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2,2015.. 

§ 1.1.5 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner's budget, and if known, a line item breakdown of costs.) 

Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2,2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No. 1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost: 

.1 Architect 

SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. 

.2 Consultants 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 

.3 Contractors 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) 
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I 


Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3) 
including all post-occupancy requirements published in the solicitation as amended by addenda. 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Ownei' of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 

Unless otherwise agreed, the parties will use AIA Document E203™—2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owna-’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

I Owner may utilize third party project management which will also receive submittals. 

§ 1.2.3 The Owner will retam the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

I To be determined by Owner. If retained, such consultants will be identified promptly.. 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other irformation.) 

Robbie Ferris, S.C. AR6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St.,. Suite 225, Ralei^, NC 27601 
919-573-6350 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 

[ X ] Litigation in a court of competent 
(Paragraphs deleted) 

jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement"); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive. 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. Die Work 
may constitute tlie whole or a part of the Project. 

§ 1.4.4 The Project The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 
Contractor(s), Architect, and Consul tant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Owner is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, fi'om time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a 
design professional or specially skilled and knowledgeable construction industry member or construction manager, 
and this principle applies regardless of the Owner’s position titles or ofiice division titles as may be applicable to 
such employees. 

§ 1.4.8 Design-Builder. The Design-Builder is the person or entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 
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§ 1.4.10 Architect. The Aichitect is a pason or aitity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confldential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.1 of the Design-Build Amendment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Buiid Amendment 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builda- as follows: 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services, or indicate 
the exhibit in which the information is provided If there will be a limit on the total amount of compensation for 
Work performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) 

The Design-Builder may invoice the owner for $1,043,697.00. for its design work performed prior to the 
execution of the Design-Build Amendment. This amount is within and part of the price agreed in the Design-Build 
Amendment. . 

(Paragraphs deleted) 

§ 2.1 number not used] 

(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. 

(Paragraphs deleted) 

The Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. §§ 

29-6-30 and 29-6-50. 

I (Paragraph deleted) 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. . 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
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cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. For each day (not counting 
Saturdays and Sundays, and not counting the day the Design-Builder submits its completed application to the 
authority) beyond five (5) days that a jurisdictional authority takes to respond to a permit application or similar 
permit request that is on the project’s critical path, the Design Builder may claim one (1) additional day for the 
achievement of Substantial Completion. 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawfijl orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3.2 Neitha" the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3,1.4 The Design-Builder shall be responsible to the Owner for acts, errors, and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Ovmer 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Owna-, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) in conjunction with the State Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referaiced standards on state buildings, including the 
District’s school facilities. 

§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in 
tile Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progress, and other data to the Owner electrcaiically, or through the Owner’s option, project management software, 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 
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.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

.11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 

§ 3.1.8.2 In 

(Paragraphs deleted) 

addition to the requirements of § 3.1.8.1, the Design-Builder shall provide similar information through in-person 
progress report presentations to the Horry County Board of Education each month during one of the Board’s public 
meetings. 

§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work, and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 

§ 3.1.9.2 The Design-Builder shall perform the Work in genaal accordance with the most recent schedules 
submitted to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification from each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their 
knowledge, information and belief, the documents or services to whidi the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owna and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Buildw’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or 
responsibilities beyond the scope of their services. 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal sch^ule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builda- reprints to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
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writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or catifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage. If required by fee Owner, the Design-Builder shall fiimish 
satisfactory evidence as to the kind and quality of materials and equipment 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufecturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteia. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
Indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indenmity that would otherwise exist as to a party or person 
described in this Section 3.1.14. 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the Owner for cause, pursuant to 
Sections 13.1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Buildo- and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. 
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When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s' obligations under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4.3 intentionally not used] 

(Paragraphs deleted) 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Constmction Proposal shall include the following; 

,1 A list of the documents and otha- information, including the Design-Builder’s original Proposal 
Development Documents as proposed in the Owner’s procurement leading to this Agreement, upon 
which the Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion ; 

.4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-Builder’s key personnel. Contractors and suppliers; and 
.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Buildo' shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s mformation. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 
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§ S.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give othear specific instructions concerning these matters. 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contracted shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of "as-built" detail to the Architect at final completion of all 
work, excluding punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). 


1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the 

following: 

A. Title Vn of the Civi 1 Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employinent Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operatiens of the Contractor. Die Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purdiase agreement of more than 
$ 10 , 000 . 
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Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government, the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s compensation for the benefit of any Contractor, 
subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Manager during the course of the project without approval of the District. 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent or the duties or status of same during the course of the project without approval of the District. 

The Worksite Superintendent(s) shall enforce strict discipline and good order among the Contractor’s 
representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite Superintendent(s) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 

§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6, 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Builder shall not permit employment of unfit persons or 
persons not properly skilled in tasks assigned to them. 

§ 5.4 Taxes 

The Design-Builds’ shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
perrnits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 

§ 5.5.2 The Design-Builda" shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 

(1) subsurface or otherwise concealed physical conditions that differ ma terially from those in d icated in the_ 
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Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons. If the Design-Builder disputes the OwaiCT’s determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. 

§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel. Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those -who are to furnish materials or equipment fabricated to a 
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special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
in good ordo" and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Own» in accordance with Section 
9.10.2 as a record of the Work as constructed. 

§ 5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alto' fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Ovmer and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold fi'om the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area fi-ee fi-om accumulation of waste 
materials or rubbish caused by operations under the Contract At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials fi-om and about the Project. 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement fi-om the Design-Builder. 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Ownor, and its contractors and consultants, shall comply with while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in cotmection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract If the Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the O-wner. 

§ 5.13.1.3 The Ovmer shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Buildo-, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
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Desigii-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area fi'ee fi'om waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. 

ARTICLE 6 CHANGES IN THE WORK 
§6,1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Orda shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

§ 6.2 Change Orders 

A Change Order is a written instrumait signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 
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§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Desigti-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ ,6.3.3 If the Change Directive provides for an adjustmoit to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
.4 As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builda-’s agreement therewith, 
including adjustment in Contract Sum ot, if prior to execution of the Design-Build Ameiidment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustmait in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

.Change Order Allowable Pricing: For any change in contract price, the Contractor shall provide, itemize, 
and justify with appropriate supporting data, direct costs attributable to the change. Direct costs 
attributable to the change in work shall be limited to the following: 

A. Costs of materials, equipment and processes to be incorporated into the work including costs of 

shipping, handling, fabricating, sales tax (8% requir«i in Horry County and 9% within certain 
incorporated parts of the City of Myrtle Beach as of August 1,2009), or other such costs inherent in 
the provision and delivery of such materials, equipment and processes by the supplier or 
manufacturer. 

B. Costs of direct labor based on actual hourly labor rates multiplied by the actual work hours required to 

accomplish the change in work when such diange in work results in additional eontract time or labor. 

No Contractor or subcontractor shall ask for direct labor costs, when work required can be 
accomplished with the existing work force, in conjunction with other concurrent work, and during the 
current approved contract time. The hourly labor rate for any additional contract time or laborers shall 
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be actual hourly rates not to exceed thirty dollars ($30) per hour unless documented proof of payment 
of a higher hourly rate for a specific skilled laborer is approved by the District prior to Change Order 
execution. 

C. Costs of fi-inge benefits for additional direct labor, including social security, unemployment or other 

taxes, health and workers’ compensation insurances, or other benefits required by agreement, custom 
or applicable laws. Such fringe benefit rate shall not exceed twenty-eight percent (28%) and the 
District has the right to request itemized documentation proving the fringe benefit rate used. 

D. Costs of machinery or equipment rented or leased in the short term specifically for completion of the 

additional work to be performed. Such equipment rented/leased shall not customarily be owned by 
the Contractor or any subcontractor affected by the change but shall be necessary to the 
accomplishment of the work required. Copies of invoices for such rental shall be provided to 
document the cost of rental or lease of machinery or equipment. The District shall not pay for use of 
Contractor- or subcontractor-owned equipment or machinery, which costs are included in the 
overhead computation. 

E. Costs of permits or inspection fees directly attributable to the change in work and not included as part of 

the Contractor’s requirements nor attributable to the Contractor’s nonperformance or 
non-conformance to the Contract Agreement. 

F. Other such direct costs directly attributable to the work and approved by the District. 

G. Any additional cost resulting from an amendment to performance and payment bonds but in no event 

more than one percent (1%) after application of overhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of the District. 

Unallowable Costs; Any costs which may be perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered part of Ae overhead and 
profit rate applied to direct costs. Such costs not to be included in direct costs shall be, by way of 
illustration and not limitation; 

A. Labor hours and fringe benefit costs of the worksite superintendent(s) when such costs were included, or 

should have been included, in the original bid submitted or result from the Contractor’s inability to 
meet the approved schedule or required completion date. The Contractor must prove, to the 
satisfaction of the District, such additional costs are directly attributable to any extension of time 
beyond the last approved completion date. An increase in contract price for additional site supervision 
shall be at the Districts’ sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination of 

subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement of equipment generally or customarily necessary to 

accomplish the work but not to be incorporated into the work such as, by way of illustration and not 
limitation, hand tools, generators, cleaning equipment, scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 

D. Transportation or travel costs related to the transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksite or between worksites or to pick-up and deliver materials, 
equipment and processes to the worksite by the Contractor’s or subcontractor’s own forces including 
parking, tolls, fines, meals, per diem, hotel, living expenses, or other such costs. 

E. Costs attributable to expediting delivery of materials, equipment or processes including telephone calls, 

facsimile transmissions, copying, employee labor and benefits, and so forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office staffing. 

equipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses, 

temporal’/ utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such indirect costs of doing business or costs normally considered inclusive in overhead. 


Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
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pricing shall not exceed the following; 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead an4 profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 

Retainage: The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld fi'om the Contractor’s payments throughout the term of 
the Agreement and payable at the time of final pajment after a) full completion of all work to be performed and all 
requirements established in the Agreement and acceptance by the District, b) submittal of all closeout documents, 
and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for every subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be retained from the 
progress payments of any subcontractor by the Contractor until final completion of that portion of the work. 

Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of timing 
during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or equipmait 
purchased from any supplier unless such amounts are in dispute and the Contractor has not requested payment for 
such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit of payment 
of debts/claims submitted with final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owna" for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owner, the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim detamination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 

ARTICLE 7 OWNER’S RESPONSIBILITIES 
§ 7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. 
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§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 

§ 7.2,5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the accuracy and completeness thereof In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal.. 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, pwcolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in eonformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11, 3.1,12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformanee with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in coimection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
he responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither tiiis authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builda, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently foils to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owna- to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 

ARTICLES TIME 
§ 8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Coihpletion, liquidated damages of $1000 will be due from the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
wall be due from the Design-Builder to the Owner. 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or delay in purchase of any project property or owner provided surveying and 
testing of such property); or by an act of god, tornado, fire, hurricane, blizzard, earthquake, typhoon, or flood that 
damages completed work, stored material, or impedes progress of the work; by delay authorized by the Owner 
pending mediation and binding dispute resolution or by other causes that the Owner determines may justify delay, 
then the Contract Time shall be extended by Change Orda- for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

(Paragraph deleted) 

§ 8.2.3 Weather Delays; When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions.. Such time extension request shall be in 
writing and submitted to the District with its Application for Payment. The approved extension of time shall be 
incorporated in the next Change Order. 

§ 8.2.4 Anticipated Weather Delays: A total of two (2) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. If adverse weather days beyond the two (2) days anticipated are substantiated by written 
(NOAA) data indicating precipitation greater than .10" occurred that day an extension of time will be allowed to the 
extent of one (1) full day of extended time for each full working day of adverse weather conditions .. If the 
precipitation over .10" is so great that it causes subsequent work days to be lost those days may also be requested as 
a time extension and will be granted day for day basis for days lost in construction operations . A request for 
adverse weather extension shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 

§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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§ 9.3 Applications for Payment 

§ 9.3.1 At least TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application fijr Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided ffar in the Design-Build Documents. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1,2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intends to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Buijd Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Own^ shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment 

SEE § A. 1.5.1.3 FOR SCHEDULE. In accordance with the schedule set forth in § A. 1.5.1.3, the Owner issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 

§ 9.S Decisions to Withhold Certification 

§ 9.5,1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

,3 fafiure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 
others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 
.5 damage to the Owner or a separate contractor; 
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.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Caitractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which file Architect, Consultant, 
Contractor, and other person or entity providing sa^ices or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. Ihe Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Buildear, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder. 

§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or aitity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Ovmer shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


I (Paragraph deleted) 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated porticai thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
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Work for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 


§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall submit to the Owner an occupancy permit issued by 
the South Carolina Office of School Facilities and a comprehensive list of items to be completed or corrected prior 
to final payment Failure to include an item on such list does not alter the responsibility of the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owna shall review the Work.. If the Owner’s review discloses 
any item, whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with 
the Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 
intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 
correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 
another review of the Work by the Owner. 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will obtain for 
the Owner an occupancy permit issued by the South Carolina Office of School Facilities and a Certificate of 
Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial Completion; 
establish responsibilities of the Owner and Design-Builder for securiD', maintenance, heat, utilities, damage to the 
Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 

§ 9.8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Ovmer shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build 
Documents. 

§ 9.9 Partial Occupancy or Use 

§ 9.9,1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreemait with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly review the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner ■will promptly make such inspection. 
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When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts wdthheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surely, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to furnish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been fiimished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising fi-om 
.1 liens. Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 failure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; 

.4 post-occupancy services to be provided by or through the Design-Builder. 

§ 9.10.5 Acceptance of final payment by the Design-Builda" shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. 
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§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 
10.2.1.3, caused in wiiole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design^Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Ovraer in 
writing. 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless, Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 
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§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemniiy and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itselQ, except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indenmity. 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
fault or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builds shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builds’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to corfform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 

§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within the three-year duration of 
the Design-Buildar’s post-occupancy obligations,, any of the Work is found not to be in accordance with the 
requirements of the Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written 
notice from the Owner to do so unless the Owner has previously given the Design-Builder a written acceptance of 
such condition. The Owner shall give such notice promptly after discovery of the condition. During this period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
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for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. 

§ 11,2.2.2 This year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ 11.2.2.3 This period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 

§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Sudi adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 

ARTICLE 12 COPYRIGHTS AND LICENSES 

§ 12,1 Drawings, specifications, and other documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builder and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service for purposes of constructing, using, maintaining, altering and 
adding to the Project. . The license granted under this section po'mits the Owner to authorize its consultants and 
separate contractors to reproduce applicable portions of the Instruments of Service for use in performing services or 
construction for the Project. 

1.2.3,1 PROTOTYPE. The Owner shall have the right to use the Instruments of Service as a 
"prototype" design under South Carolina Board of Architectural Examiners regulations and policies. Any 
architect receiving the original plans from the Owner must first acknowledge and accept full responsibility 
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for the adequacy of the design for its new project, as well as absolve the original Architect of any 
responsibility of any kind as relates to the original design. Should the Ovmer provide the Documents 
and/or Specifications to the Architect(s) for other Projects, then the original Architect, if not retained for 
the other project(s), shall be relieved of any liabilities arising out of the other Project(s) and the Owner will 
indemnify and hold harmless the original Architect from any Claims arising out of such other Project(s). 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses fi'cm the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses fi-om the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license for purposes of 
constructing, using, maintaining, altering and adding to the Project, subject to South Carolina regulations and 
policies concerning successor design professionals... 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make paymoits to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in acxordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Buildw diall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

§ 13.1.3 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should the other 
party fail substantially to perform in accordance wdth the terms of this Agreement through no fault of the party 
initiating the termination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Ovwier’s convenience and without cause. 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
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employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 

be stopped; 

.2 An act of government, such as a declaration of national em»gency that requires all Work to be 
stopped; 

.3 Because the Ovmer has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 

.4 The Owner has &iled to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.Z3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whidiever is 
less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Ovmer, terminate the Contract and recover fi'om the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover fi'om the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract ifthe Design-Builda- 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or fails to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials;' 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 'When any of the above reasons exist, the Ovmer may without prejudice to any other rights or remedies of 
Ae Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machino'y thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 
Section 3.1.15; and 

.3 Finish the Work by whatever reasonable method the OvraCT may deem expedient. Upon written 

request of the Design-Builder, the Ovmer shall fiimish to the Design-Builder a detailed accounting of 
the costs incurred by the Ovmer in finishing the Work. 

§ 13.2.2.3 When the Ovmer terminates the Contract for one of the reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
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damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, 

Consultants, Contractors, and purchase orders, and enter into no further Project agreements and 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a demand or assertiwi by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builda- shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otlierwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute r«olution method selected in Section 1.3, within the time 
period specified by law. 

§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Ovmer or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.1.3.2 Claims Arising After Final Payment. After Final Payment, Claims by eitho’ the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Buildo- shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 


AIA Document A141™-2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 
protected by US. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 11:11:56 on 11/23/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1231639144) 


PAPR - 002494 




§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim, Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

I (Paragraph deleted) 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly fi'om the Work and otherwise available under this 
Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, wheai applicable, in accordance with the requirements of the Design-Build Documents. 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 

§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owner initiates a Claim, the Design-Builder shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1.3.1, Thereafter, the 
Ovraer shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information fi'om 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owner’s expense. 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim m whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
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but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1. 

§ 14.2.6.1 Either party may, within 30 days from the date of an initial decision, demand in writing that the otlier 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notify the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 

(Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4,9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


(Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to facilitate such 
assignment. 

§ 15.2.3 If the Owner requests the Design-Builder, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 

Architect, Consultants, or Contractors to execute consents reasonably required to fecilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 

The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. 
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§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or feilure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections 

§ 15,5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Ovraer from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Otvner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

§ 15.6 ConGdential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidaitial Information that the transmitting party is 
authorized to transmit the Confidential Information. If a parly receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
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entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the Amarican Institute of Architects. 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 


Conduct of the Design-Builder’s Principals, Employees, Agents and Representatives 

The safety and security of District staff, students and the general public are of utmost priority to the 
District To that end, the Design Builder shall be respKinsible for ensuring compliance by the Design Builder and 
any employees, agents or representatives, or subcontractors of the Design-Builder, including all Design 
Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the 
Design-Builder’s Principals, employees, agents, and representatives, and subcontractors, performing work on 
District property and contractually require the same of all Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the and Design Builder having 
committed violent crimes, crimes against children, or crimes of moral turpitude are allowed access to the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personnel or the District’s legal counsel 
immediately upon request. 


Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder inffie District’s promotional 
materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 


Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-fi-ee programs in coimection with the perfiarmance of this Agreement. The drug-fi-ee programs 
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shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreement and shall include all pricing and Change Order data. Such 
books and records related to the work covered under this Agreement shall be maintained by the Architect 
for a period of not less than three (3) years from the date of final payment to the Architect under this Agreement. 
This requirement shall also apply to any Design Consultants performing so-vices undo- the Architect’s direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Ifroject are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section VI of 
U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for 
Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, 
streets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Design-Builder shall designate a competent individual at the worksite whose duty shall 
be the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall raisure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 

Licenses and Permits: During the term ofthe contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://procur e ment.sc.gov/PS/PS-irandivestme n t.phtm(.) Consistent with Section ll-57-310(B), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract, that person is on the then-current version ofthe Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1, 2012, all South Carolina employers are required to enroll in the U.S. 
Department of Homeland Security’s E-Verify program and verify the status of new employees within three business 
days, using E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C. Code § 8-14-10 et seq. and agrees to provide to the Owner any 
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documentation required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor; or (b) the compliance with this that chapter by the contractor and any subcontractor or 
sub-subcontractor. 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the 
Owner. 

ARTICLE 16 SCOPE OF THE AGREEMENT 

§ 16.1 This Agreement is comprised of the following documents listed below; 

.1 AIA Document A141™-2014, Standard Form of Agreement Between Owner and Design-Builder 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed 
,3 AIA Document A14F“-2014, Exhibit B, Insurance and Bonds 

.4 Owner’s Request for Proposals No. 1415-91 (with addenda) and Design-Builder’s Proposal to the 
same as accepted by the Horry County Board of Education. 

(Paragraphs deleted) 

.5 Post-Occupancy Requirements stated in Owner’s Request for Proposals No. 1415-91. 

This Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

I Jo e Defeo, Chair of the Board of Education _ Robert Ferris, Authorized M ember 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

AIA Document A141™-2014 


This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note; This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 11:11:56 on 11/23/2015. 
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AGREEM ENT made as of the twenty-th ird day of Npvembeiiin the year t wo tho us and fifteen r2015 \ 


Horry County Schools. South Carolina, a political subdiyision of the S tate of South Carolina. 

3 35 Four Mile Rd | PO Box 260005 

Conway. SC 29528 

District Office Phone 843.488.6700 


FIRSTFLOOR ENERGY POSITIVE LLC, 
333 Fayetteyille St.. Suite 225 
Raleigh. NC 27601 


New Socastee Middle School 

(per Own e r’s Request for Proposa l s No. 1415-91~) 

Note: r eferences to Owner’s R e quest for Proposals No. 1415-91 include its addenda. 
PAGE 2 


jySTAmABhE-P 


Per "Design Requirements" published for Solicitation No. 1415-91and . Design-Builder’s Proposal to Own er 
pursuant to_ Solicitation No.l4I5-91 selected by the H orr y Coun ty Board of Education on Noyember 2. 2015. 

PAGES 

Per "Design Requirements" p ublished fo r Solicitation No. 1415-91 and Design-Buil der’s Pro posal t o Owner 
pursuant to Solicitation No.1415-9 selected by th e Horry County Board of Education on November 2. 2015.1 


Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Bu i lder’s Proposal to Owner 
pursuant to Solicitation No.1415 -9 1 sele cted by the Horry County Board of Education on N ovember 2. 2 015.. 
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Per "Design R e quirements" publ ish ed for Solicitation No . 1415-91 and Desien-Builder’s Proposal to Own er 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2. 2015. 


§ 1.1.5 Inc e ntiv e programs the Own e r intends to pursu e for th e Proj e ct, including those related to the Sustainable 
Obj e ctiv e , and any - d e adlin e s for receiving the incentiv e s that ar e dep e ndent on, or relat e d to, the D e sign Builder’s 
s e rvices, are as follows: 

(Identify inc e ntiv e programs th e Owner i n tffld s to pursu e for th e Project and deadlin e s for submitting or applying 
for the incentiv e programs.) 

Number not used. 


Per "Design Requirements" publi shed for Soli c itation No. 1415-91 as amended through the Board of Education’s 
action November 2,2015, 


§ 1.1.7 The Owner’s design and construction milestone dates; 



t 2- Submission of Design Builder Proposal: 


•*i IvlUl \./01111Jlwl.ll.lll 


Per "Design Requirements" pub lis hed fo r Solicitation No. 1415-91 


SFL+A Architects. P.A. 333 Fayetteville Street Suite 225. Raleigh. NC 27601. 


Per Des i gn-Bu i lder’s Proposal to Ow ner pursuant to Solicitation No. 1415-91. 


Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. 
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Per "Design Requirements" published for Solicitation No. 1415-91 ( Su mmary of Services Required. Article 31 
including all post-occupancy require ments published in the solicit a tion as a mende d by add enda. 
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(Liot nam e , address and oth e r information.) 

Executive Director of Facilities (or a desiaiee identified in writing by the own er.') 

Horry Cou n ty Schools 

Facilities Department. 1160 E Highway 50 

Conway. SC 29526 

843.488.6965 


Owner may utilize third party p roject managem ent w hich will a lso r eceive submittals. 


To be determined by Owner. If retai ned such c on sultants will be identified promptl y.. 


Robbie F erris. S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC. 

333 Fayetteville St.. Suite 225. Raleigh . N C 27601 
919-573-6350 


(Ch e ok the appropriat e box. If the Owner and D e sign Build e r do not sel e ct a m e thod of bmding dispute r e solution 
below, or do not subs e qu e ntly agr ee in writing to a binding dispute resolution oth e r tha n- litigation, Claims will - be 
resolv e d by litigation in a court of oempet e nt jurisdiction.) 


{ - X 1 Litigation in a court of competent jurisdiction 


—]— OtheTi~(Spee^ 

jurisdiction , noniurv before a circuit judge in Horr y County. SC. 


PAGES 

§ 1.4.7 Owner. The Owner is the p e rson e r entity identified as sudi in the Agreement and is referred to throughout 
the Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have employees that are design professionals or otharwise skil led in 
cons tructi on or c onstruction man agement, and such employees ma y, fi'o m time to time, perform various tasks or 
duties for or on behalf of the Owner under thi s Agreement. However, it is spec ifi cally understood that the Owner 
^including these agents and em pl oyees') h as n o obli gat ion or duty to apply specialty or pro f essional knowledge and 
skill, and shall not be h eld to have undertaken to provide or perfo r m any aspect of the Owner’s perfor man ce of th is 
Agreement as a design professiona l or speci al ly skilled and knowledgeable constr uc tion industry member or 
constru cti on manager, and this principle a p plies regardless of the Owner’s position titles or offic e division titles as 
may be applicable to such employees. 

PAGE 6 

The Design-Builder may invoice the owner for $ 1,043.697.0 0. for its d esign work performed prior to the 
execu ti on of the Design-Buil d Amendment. This amount is within and part of the price agreed in the De si gn-Build 
Amendment . 
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Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code 


29-6-30 and 29-6-50. 




. 


Building Permit and Other Permits and Fees: No general building permit is required in accordance with 


6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical. 


electrical, plumbing and othey such permits which may be req ui red for purposes of inspection at no additional 
cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 


Documents, the District shall secure and pay for necessary approvals, easements, as s essments , utility impact 
fees , permits, and such charges required for die successful completion of the work. For each day fnot counting 
Saturdays and Sundays, and not counting the day the Design-Builder submits its completed application to the 


authoritvl bevond five tSI days that a iurisdicticaial authority takes to respond to a permit a p plication or similar 
permit r eq uest th a t is o n t he project’s critical path, the Design Bui ld er may claim one ('ll additional day for the 
achievement of Substantial Completion. 
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§ 3.1.4 The Design-Builder shall be responsible to the Owner for aets- acts. errors, and omissions of the 
Design-Builder’s employees, Architect, Consultants, Ccmtractors, and their agents and employees, and other persons 
or entities performing portions of the Work. 


§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those savices through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


The Office of School Facilities (OSFi in conjunction with the State Fire M a rshal shall determine the enforcement 
and interpretation of all the a p plicable codes and referenced standards on state buildings, inclu di ng the 
District’s school facilities. 


§ 3.1.8.1 The Design-Builda shall keep the Owner informed of the progress and quality of the Work. On - amonthly 
basis, or otherwise as agr ee d to bv th e- Qwn e r - ond D e sign Builder. As stated in the Design Requirements, the 
Design-Builder shall submit written progress reports to the Owner, r ep orts, photographs of Work in progress, and 
other data to the Owner electronically, or thro u ^ the Owner’s option, project management software, showing 
estimated percentages of completion and other informaticoi identified below: 

PAGES 


.12 Additional information as agr e ed to by th e Own a : aa d- Design Build e r. 
designated bv the Owna- thro ugh its project m anagement software data requirements. 

§ 3.1.8.2 In addition, - where th e Contract Sum is the Cost of the Work with or without a Guarant ee d 

Maximum Price, th e Design Build e r shall include th e following add i tional information in its progr e ss report s : 


^2- Equipm e nt uti l izat i on r e port ; and 

t 3- Cn.st summary, oomparing aotutt l ee s t s to updat e d cost ostimat e s. addition to the requirements of S 3.1,8.!. 

the Design-Builder shall provide similar informatiori through in-pg-son progress re port pr esentat i ons to the Horry 
County Board of Education each month during one of the Board’s public meetings. 


§ 3,1.10 Certifications. Upon th e Own e r’s written r eq u e st, the D e sign Bui l d e r shall obtain from D esign-B u ildo' 
shall include in each Application for Payment a certification fi'om each of the Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications -with respect to the documents and seryices proyided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or seryices to which the certifications relate (i) are consistent tyith the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authwities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 
services. 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 
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ptefftbrng-systernsj-and 

- Outline sp e cifications or suffici e nt drawing not e s d e scr i bing con s truction materiala. 

Th e Pr e liminary D e sign may includ e som e- eombination of phy s ical s tudy mod e ls, perspectiv e sketch e s, or d i gita l 
fnedel+fig: 

§ 4 .3.2 Th e Own e r shall r e vi e w the Preliminary Design and, if ace e ptablc, provide th e D e sign Build e r with writt e n 
consent to proc ee d to developm e nt of th e D e sign Builder’s Proposal. Th e Prelim i nary D e sign shah not mo d i^ the 
Own e r’s Crit e ria unl e ss th e Owner and De s ign Build e r execute a Modification ; 
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§ 4 . 4 Design - Bu il d e r’s Proposa l 
S 4.4 Design-Builder’s Construction Proposal 

§ 4,4.1 Upon the Own e r’s issuance of a vffitten csons e nt to proce e d und e r Section 4.3.2, the Design Builder shall 
pr e par e and submit - the D e sign Builda~’s Proposal t e th e Own e r. The Design Build e r’ s The Desisn-Builder’s 
Construction Proposal shall include the following: 

.1 A list of the Pr e liminary Design documents and other information, including the Design-Builder’s 
olarifioations. assumptions and d e viations from the Own e r’s Crit e ria, original Proposal Development 
Do cuments as proposed in the Owner’s procurement leading to this Agreement, upon which the 
Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation m e thod and, if bas e d upon - th e Cost of th e 
Work plus a f e e, a written stat e m e nt of e stimat e d cost organiz e d by trad e cat e gori es^- allowanc e s, 
conting e nci e s. D es ign - Bu i ld e r’s F e e, and oth e r items that compris e th e C o ntract Sum: m ethod: 

.3 The proposed date the Design-Builder shall achieve Substantial Compl e tiea: Completion : 


.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


S S. 1.2.1 T he Design- Bu ilder sha ll submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and a p proval process for this work. 
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Maintenance of Record Drawings; The Contractor shall maintain at the worksite one (11 record copy of the 
Contract Documents including approved changes in good ordo' a nd m arked currently to record change s and 
selections made during performa n ce of the work. A copy of submittals accepted by the District shall a lso be 
maintained at the worksite. These items shall be available to the Ard iit ect and District when present at the 
worksite. When required bv the Contract Documents, the Contractor shall provide record drawings on all 
increments of die work such as. by wav of ill ustration and not limitatiMi. p lumbi ng, electrical, mechanical, and 
all systems, s uc h as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of "as-built” detail to the Architect at fi nal com pl etion of all 
work, excluding punch list items as r equired bv the Contract Documents. 

Professional Certifications; When professional certification of performance criteria for materials, systems, or 
equipme nt is required bv the Contract Documents, the District shall be entitled to rely upon the accuracy an d 
completeness of such calculations and certifica tions. 

Contractor’s Quality Control Program; The Ccmtractor shall institute and maintain throughout the contract 
term a q uality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing da ily 
supervision and con ducting fi'equent inspections bv the W o rksite Superintendentfs ). 


1. Compliance with Employment Laws: Bv entering into a Contract Agreement, the Contractor agrees to abide 
bv all applicable laws per ta ining to employment including, bv wav of illustration and not lim i tation, the following: 
A. Title Vn of the Civil Rights A ct of 1964, as may be amende d. 

■ B. Age Discrimination in Employment Act of 1964, as may be amended . 

O_Titl e I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963. as may be amended. 

E, Fair Labor Standards Ad as may be amended. 
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F. South Carolina Wages Act Code 37-10-10 et sea., as may be amended. 

G, South Carolina Worker’s Compensation Act. Code 42-1-10 et seq.. as may be amended. 

The C ontractor sh all not disc riminate agai nst any e mploye e or applica nt for employment because of race. 
religion, color, sex, ag e, handicap, or natio nal or igin except w h en such condition is a bon a fide 
occupational qu alification reasonably necessary for normal operations of the Contr acto r. The Contrac tor, in 
all solicitations or ady ertisements for em ployees, shall state th e Contra ctor is an "Eq ual O pportunity 
Employer." The Contractor agrees to post in conspicuous places, yisible to employees and applicants for 
employment notices setting forth the proyisions of this nondiscrimination clause and shall incl ude the 
proyision of thi s paragraph in eyery subco ntract or purc hase agreement of more than 
$ 10 . 000 , 

Employment Taxes and Benefits: Unless under order from the Internal Reyenue Seryice or South Carolina state 
goyer nment the District d oes not with hold from t he cont ract paym e nts any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s emplo y ees. Further, the District shall not proyide any 
em ployment related insurances or other benefits such as worker ’s compensation for the benefit of a ny Contractor. 
s ubcontractor or s up plier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experiemced. and dedicated Project 
Manag er to the p roject an d identified in Exhibit A. The Project M anager shall secur e the mate ri als of proper 
quali ty and q uantity t o meet the Contract Documaits and manage the ap pro priate tim ing of all materials, 
sub-contracted work, and Contractor proyided labor to ensure the continu al progre ss of the work to meet the 
su bstantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Ma nager during the course of the project w it hout appro yal of the District. 

Project Key Staff — Worksite Snperintendentfsl: The Contractor shall employ at least one ('ll full-time, 
competent Worksite Superintendent and, if required by the Contra ct Documents, an additional part-time or 
full-time, competent secondary Worksite S uperintoident if expedien t for the size an d scope of the project. Exhibit 
A identifies the Worksite Superintendentfs l . No less than one fl’) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work bv the Co ntractor’s own forces or s ubc ontract ors and 
during deliyery of any materials. Th e Worksite Superintendent shall not p er form the vyork of any trade or other 
duties: hovyever. the secondary Worksite Su po intendent may perform part-ti me vyork of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the Di s trict. The Contractor shall no t change any Worksite 
Su perintendent or the duties or status of same during the course of the project without approval of the District 
The Worksite Superintendenttsl shall enforce strict discipline and good order among the Contractor’s 
repre sentatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite Superintendentfsl are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 
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§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
building p e rmit os w e ll a s any oth e r permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.7.2 If the Design-Builder ^anges -desires to change any of the personnel, Contractors or suppliers identified in 
the Design-Build Amendment, includin g but not limited to any contractor or design professional idaitified by t he 
Design-Builder in its Req uest for Qualifications response, the Design-Builder shall notify the Ovmer .and provide the 
name and qualifications of the pro posed new personnel, desi gn professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new p ersonnel, design profess i onal. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 
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§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If the reject e d p e rson or 
entity was reasonably capable of performing th e Worlc, th e Contract Sum and Contract Tim e-sh all be incr e as e d or 
d e er e ased by the diff e r e nc e , if any, ocoasi e n e d by - suoh chang e , and on appropriate Chang e Cfrd e r shall b e issu e d 
b e fore commencemeHt - e f th e substitut e person or entity’s Work. However, no incr e as e- in th e- Gentract Sum or 
Contract Time shall b e allow ed- for such chang e unless th e D e sign Build e r has act e d -p rem p tly - and r e sponsiv e ly in 
submitting names as r e quir e d. 


^fte -In addition to any Owner requir e ments t o ke ep electr on ic project data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. 

PAGE 15 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractorfs') for costs the Owner ine urs- tiiat ar e 
payabl e to a separat e contractor a nd other contrac t orfsl. respectively, incur because of the Design-Builder’s delays, 
improperly timed activities or defective construction. The Owner shall b e re3ponsibl e 4 e- the De sig n Buildef - fi» cost s 
th e D e sign Build e r inoufs b e caus e of a separate contractor’s delays, improperly timed activities, damag e te t h e 
WOT-k-or defective construction. 
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t 1- Additional posts of prof e ssional 3 e rvic es : .Cha nge Order Allowable Pricing: For anv change in 

contract price, the Contractor sha ll provide, itemize, and iustifV with appropriat e supporti n g data, 
direct costs attributable to the change. Direct costs attributable to the change in work shall be li mited 
to the following: 

A. Costs of materials, equipment and process es t o be incorporated into the work including costs of 

shi pping, handling, fabricating, sales t ax ( 8% required in Horrv County and 9% within certain 
incorporated parts of the City of Myrtle Beach as of Augu s t 1.2009'). or other such costs inherent in 
the provision and delivery of such materials, equipment and processes bv the su p plier or 
manufacturer. 

B. Costs of d i rect labo r based on actu al hourly l abor rates multiplied bv the actual work hours required to 

a ccomplish the change in work wh e n such change in work results in add i tional contract tim e or labor. 

No Contractor or subcont r actor shall ask f or direct labor costs, when work required can be 
accomplished with the existin g work force, in conjunction with other concurrent work, and during the 
current approved contract time. The hourly labo r rate for anv a ddi tional contract time or laborers shal l 
be actual hourly rates not to exceed thirty dollars f$30I per hour unless docum en ted p roof of paym ent 
of a higher hourly rate for a s pecifi c skilled laborer is approved bv the District prior to Change Order 
execution. 

t 2- Co s ts of labor, including social security, un e mployment insuranc e , fring e-be n e fits r e quir e d by 

agr ee m e nt or custom, and work e rs’ compensation insuranc e i C. Costs of fringe benefits for additional 
direct labor, including social security, unemployment or other taxes, health and workers’ 
compensation insurances, or oth«' benefits required b v agre em ent, custom or applicable laws. Suc h 
fringe benefit rate shall not exceed twenty-eight percent (28%I and the District has the right to 
request item iz ed documentation proving the fringe benefit rate used. 

D. Costs of machinery or equipment roited or leased in t h e short t erm specifically for completion of t he 
additional work to be performed. Such eq ui pment rented/leased shall not customar i ly be owned bv 
the Contracted or anv subcontractor affected bv the c ha nge b ut shall b e neces s ary to th e 
acco m plishment of the work re q uired. C o pies of invoices for such renta l shal l be provided to 
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docum e nt the cost of rental or lease of machinery or eouipnient. The District shall not pay for use of 
C ontractor- or subcontractor-owned equipment or machinery, which costs are included in th e 
o verhead computation. 

tS - Cost s-e f mat e rialsi suppli e s and e quipm e nt, including cost of transportation, wh e th e r incorporat e d or 

eoHSum e d t E . Costs of permits or inspection fees directly attributable to the change in w or k and not 
included as part of the Contractor’s requirements nor attributable to the Co ntract or’s non performance 
or non-conformance to the Contract Agreement. 

F. Other such direct costs directly attributable to the work and ap p roved b y th e Distric t. 

G. Any additional cost resulting fr om an amendment to performance and paym e nt bonds but in no event 

more than one percent (1%^ after application of overhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required by the Surety, 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of t he Di strict 

Unallowable Costs: Any costs whidi may be perceived by the Cont ract or to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered par t of the overhead and 
profit rate applied to direct costs. Such costs not to be included in d i rect costs shall be, by wav of 
illustration and not limitation: 

s4- R e ntal o e sta of machin e ry and e qu i pm e nt, exclusiv e of hand tools, wh e th e r rented from th e 

De sign Build e r or oth e r -s i A. Labor hours and fringe benefit costs of the work s ite supe rin tendent fsl 
when such costs were included, or should have been includ e d, in t he origi nal bid submitted or result 
fi~om the Con tract or’s inability to meet the approved schedule or required completion date. The 
Contractor must prove, to the satisfaction of the District, such additional c osts are directly attributable 
to any extension of time beyond the last approved completion date. An increase in contract price for 
additional site supervision diall be at the Districts’ sole discretion. 

B. Perceived additional costs attributable to the Project Manag er or sup ervision and coordination of 

subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement of equipment gener a lly or customar il y necess ary to 

accomplish the work but not to be incorporated into the work such as. bv wav of illus tr ation a nd not 
limitation, hand tools, generators, cleaning equipment scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 

D. TranspOTtation or travel costs related to the transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksite or between worksites or to pick-up and deliver materia ls. 
equipment and processes to the worksite bv the Contractor’s or subcontractor’s own forces including 
parking, to ll s, fines, meals, per diem, hotel, living expenses, or other such costs. 

rS - Costs of pr e mium s for all bonds and insuranc e , p e rmit f ee i>, - and sales, us e or similar tax e s r e lat e d to 

the Work: ond E, Costs attributable to expediting delivery of materials, equipment or processes 
including telephone calls, facsimile transmissions., copying, empl o yee labor and benefits, and so 
forth. 

F. Costs attributable to maintaining a local office, home office or corporate offi c e as we ll as office staffin g. 

e quipment and consumables, and so f orth. 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses. 

temporal’/ utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portab l e toile t s, dumpsters, and so forth. 

J. Other such indirect costs of doing business or costs normally considered inclusive in Overhead- 

Allowable Overhead and Profit Charges; Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the following: 

A. For work performed bv the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of aw ard. 

B. For work performed bv a subcontractor’s own forces, a maximum of ten percent (lOVo) of the allowable dire ct 
costs. 

C. For work perform ed bv a subcontractor, overhead and profit of a maximum of five pe rce nt (5% ) is 
allowable bv the Contractor for a dministration of the sub-contract 
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1 % - Additional costs of sup e rvision and field office personn e l dirootlv attributable to th e chang e . R etainage; 

The District requires a retainage of three and one-half p ercent (3.5%') of the total contract price, as may be amended 
by any approved Change Order, to be withheld from the Contractor’s payments th ro ughout th e te rm of th e 
Agreemen t and payab le at the ti me of final pa y ment afte r a) fall c omp letion of all work to be performed and all 
requirem ent s established in the Agreement and acceptance by the District. b1 submit t al of all closeout documents, 
and cl submittal of an affidavit of payment of debts/claims, if requested by the District fo r ev ery subcontractor who 
performed tvork on the project evidencing they have received final payment of undisputed work and retainage 
wit hheld. As a cond iti on of t he contract, no more tha n three and one-half percent (3.5%) sha ll be ret ained from the 
progress payments of any subcontractor by the Contractor until final completion of that portion of the work. 

Prompt p ay ment of r e tainage to all subcontractors at final completion of their acceptable work regardless of timing 
during th e contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subc o ntractor nor to materials or equip ment 
purchased from any supplier unless such amounts are in disp ut e and the Contractor has not requested payment for 
such disputed amounts to date. Such amounts in dispute shall be idantified on the Contractor ’s affid avit of p ayment 
of dcbts/claims submitted with final documents. 
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§ 7.1.2 The Ovwier shall render decisions in a timely mann^ and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Buildea" to e valuat e , give notio e- e f e r e nforce mechanic’s 
li e n rights. Such - information shall inc l ude a corr e ct statement of the record l e gal title to the property on which th e 
Proj e ct is located, usually - f e ferr e d to as the sit e , - and th e Own e r’s int e rest th e rein. give notices of p roject 
c ommen c ement and take other action to protect the integrit y a nd ex cl usivity of the project payment bondfsj. 
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§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building land development, zoning, and 
other permits, licenses and inspections. 


§ 7.2,7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangemaits to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal. Th e r e aft e r, th e Destgt Bui l d e r 
may only r e qu e st such e vid e nc e if(l) th e Own er- fails to mak e paymwit s to th e D es ign Build e r as th e D e sign Build 
Docum e nts r e quir e ; (2) a chang e in th e Work mat e rial l y chang e s th e Contraot-Sum; or (3) th e D es ign Build e r 
identifies in writ i ng a r e asonabl e conc e rn r e garding the Own e r’s ability to make paym e nt wh e n du e ; Th e -G) v m « - - 

s hat l- farnish such e vid e n ee as a condition pr e c e d e nt to comm e nc e m e nt or continuation of th e Work or th e portion of 

th e Work affect e d by a m at e rial diang e . Aft e r th e Ovwi e r furnish e s th e e vid e nc e , th e Own e r shall not mat e rially vary 
such financial arrang e m e nt s wMiout prior notic e to th e D e sign B uil d et TProposal.. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice fi'om the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy o f the 
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Project Cor defined component tfaereof> the ten-dav po'iod referenced ho'ein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under S 3,1.9. 


S 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTAm'IAL AND FINAL COMPLETION OF THE WORK, 

The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Ow ne r will 
incur as a result of breach of contract by failure to adiieve substantial completion are: use of relocatable classrooms: 
use of alternate sites for the educaticmal program: disruption of class locations: disruption of athletic program: 
disruption of public service activities planned for the project: loss of renta l of the project: security risks due t o 
comingling of project workers with additional persons on and near the site: additional safety r isk s of eq uip ment. 
vehicles, and unfinished work on the campus during the academic term: general di sru ption of the teaching and 
learning process due to project activities during tiie academic term: moving equipment during th e academic term 
when students and full staff are presort: harm to the OwnCT’s reputation and established goodwill among the 
community, paroits. students, and staff due to late delivery of the project: loss of student morale and academic 
performance due to the ongoing Work during the academic tenn: harm to the Owner’s public re la tions: disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measuremait of such damages is difficult. Accordingly, such damages are conv erted to Liquidated Damages as 
follows: for each dav the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner: for each dav t he 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builder to the Owner. 

§ 8.2.1 If the Design-Builder is delayed at any time in the commaicement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Build«'’s control; or delay in purchase of any project property or owner provided surveying and 
testing of such propertvl: or bv an act of god, tornado, fire, hurricane, blizzard, earthquake, typhoon, or flood that 
damages completed worL stored m aterial, or imp edes progress of the work: by delay authorized by the Owner 
pending mediation and binding dispute resolution or by other causes that the Owner determines may justify delay, 
then the Contract Time shall be extended by Change Orda- for such reasonable time as the Owner may determine. 
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§ 8.2.3 This S e ction 8 .2 do e s not pr e clud e r e covery of damag e s for deloy by e ith e r party und e r oth e r provisions of 
the D es ign - B uild Docum e nts. 

§ 8.2.3 Weather Delays: W he n adverse weatha' conditions are the basis for a request for additional time, such 
request shall be documented bv da t a substantiating the weather conditions.. Sudi time extension request shall be in 
writing and submitted to the District with it s Applic ati on for Payment. The approved extension of time shall be 
incorporated in the next Chanze Order. 

S 8.2,4 Anticipated Weather Delays: A total of two (21 days per calardar month (non-cumulative') shall be 
anticipated bv the Contractor as "adverse weather." and such time shall not be considered justification for an 
extension of time. If adverse weather days beyond the two (21 days anticipated are substantiated bv written 
rNPAAI data indicating precipitation greater than .10" occurred that dav an extension of time will be al l owed to th e 
extent of one (II foil dav of extended time for each foil working dav of adverse weather conditions ., If the 
precipitation over . 10" is so great that it causes subsequent work days to be lost those days may also be requested as 
a time extension and will be granted dav for dav basis for days lost in construction operations . A request for 
adverse weather extension shall not be allowed after the date established for substantial completion. 
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§ 9.3.1 At least ten -TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 


The Own e r - shall.-within - s e v e n days aft e r r e c e ipt of th e D e sign Build e r’s Applioation-for Paymait SEE S A.l.5.1.3 
FOR SCHEDULE. In accordance with the schedule set forth in S A. 1.5.1.3. the Owner issue to the Design-Builder 
a Certificate for Payment indicating the amount the Owner determines is properly due, and notify the 
Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 
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.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If the D e sign - Build e r fails to 
furnish such e vid e nc e within s e v e n days, th e Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, e xcept as may oth e rwis e b e r e quired by law. Contractor. 


§■9 .6.7 Unl e ss th e D e sign Bui l der provides th e Own e r with a payment bond in the full penal sum of the Contract 
Sa m, - paym e nt3 r e ceiv e d by th e D e sign Build e r fiy - Work properly performed by -the Arohit ee t, Consultants, 
Contractors and other p e rson or -e nt it y providing s e rvic e s or work for th e D esi ffl - Build ^ ; shall be held by th e 
D e sign Build e r for th e Archit e ct and thos e Consultant s , Contractors, or other p e r s on or e ntity providing servic e s or 
work for the D e sign Build e r, for which paym e nt was - mad e- ty - th e- Ownw. Nothing -c ontain e d her e in shall require 
m e n e yto b e plac e d in a s e parat e account a n d-n et commingl e d - w i th men^ of th e D e sign - Build e r, shall cr e at e any 
fiduciary liability or tort liability on th e part of th e D e sign Build e r for br e ach oftrust CT -s ha l l - entitl e any p e rson or 
e nt i ty to an award of punitiv e damag e s against th e D es ign Build e r for br e ach of the r e quir e ment s of this prov is ion: 
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§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall prepare and submit to the Own e r s ub mit to th e Owner 
an occupancy permit issued bv the South C ar olina Ofl fice o f School F ac ilities and a comprehensive list of items to be 
completed or corrected prior to final payment. Failure to include an item on such list does not alter the responsibility 
of the Design-Builder to complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall mak e an insp e ction to d e taroin e whethar th e 
Work or d e r rig not e d portion th e r e of is s ub st a ft tiallv compl e t e . Ifth e Owna^’ s inspection review the Work.. If the 
Owner’s review discloses any item, whether or not included on the Design-Builder’s list, which is not sufficiently 
complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the Work or 
designated portion thereof for its intended use, the Design-Builder shall, before issuance of the Certificate of 
Substantial Completion, complete or correct such item upon notification by the Owner. In such case, the 
Design-Builder shall then submit a request for another insp ee ti e n by the Ovm e r to d e t e rmin e Substan ti a t 
Compl e tion. review of the Work bv the Owner. 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will prepar e for 
th e Owner’ -s signature o btain for the Owner an occuDanc v permit issued by the South Caroli na Office o f School 
Facil ities and a Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of 
Substantial Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, 
utilities, damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items 
on the list accompanying the Certificate. Warranties required by the Desigh-Build Documents shall commence on 
the date of Substantial Completion of the Work or designated portion thereof unless otherwise provided in the 
Certificate of Substantial Completion. 


§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builda- shall jointly i n s p e et 
review the area to be occupied or portion of the Work to be used in order to determine and record the condition of 
the Work. 

PAGE 25 

.2 feilure of the Work to comply with the requiremoits of the Design-Build Documents; «= 

.3 terms of special warranties required by the Design-Build Docum e nts. D ocuments: 

A _Dost-occu pancv se rvices to be provide d by or through th e Design-Builder. 
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§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or feiling to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within ene^r-eafHtft^^t h e date o f 
Substantial Compl e tiwi of th e Work e r designat e d portion th e r e of or aft e r th e dat e for comm a rc e m e nt of TOrranti e s 
e stablish e d under Se e t i on 9. - 9. - l T-e r ' by t e rms of an applicab le s p e oial warranty r e quir e d by th e D e sign Build 
Documents, t he three-vear duration of the Design-Builder’s post-occunancv obligati ons., any of the Work is found 
not to be in accordance with the requirements of the Design-Build Documents, the Design-Builder shall correct it 
promptly after receipt of written notice fi'om the Owner to do so unless the Owner has previously given the 
Design-Builder a written acceptance of such condition. The Owner shall give such notice promptly after discovery 
of the condition. During th e on e v ear -this p eriod for correction of the Work, if the Owner foils to notify the 
Design-Builder and give the Design-Builder an opportunity to make the correction, the Owner waives the rights to 
require correction by the Design-Builder and to make a claim for breach of warranty. If the Design-Builder fails to 
correct nonconforming Work within a reasonable time during that period after receipt of notice fi-om the Owner, the 
Owner may correct it in accordance with Section 7.9. 

§ 11.2.2.2 The-ene-veof -This year period for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ 11.2.2.3 Th e one year This p eriod for correction of Work shall not be extended by corrective Work performed by 
the Design-Builder pursuant to this Section 11.2. 
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§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents, Establishment of the on e y e ar 
two-year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within whieh the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. 


If the Owner prefers to accept Work that is not in accordance with file requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced b y written agr eement s peciN'ing th e 
nonc o nformity and the Ow n er’s informed cons ent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 


§ 12.3 Upon execution of the Agreement, the Design-Buildo' grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusiyely f or purposes of constructing, using, 
maintaining, altering and adding to the Project, provid e d that the Own e r substantially p e rforms its o b tigati e H S; 
including prompt paym e nt of all sum s wh e n du e , und e r th e Design Build Docum e R tST- P roiect. . The license granted 
under this section permits the Owner to authorize its consultants and separate contractors to reproduce applicable 
portions of the Instruments of Service sol e ly and exclusiv e ly for use in performing services or construction for the 
Project. If the D e sign Build e r rightfully terminat e s this Agre e ment for caus e as provided in Section 13.1.'! or 
I3r2rl-ftie-Ii€ense-granted-iH-fiHS-Section I2::3-s h a l Pta^minateT 

1.2.3.1 PROTOTYPE. The Owner shall have the right to use the Instruments of Service as a 
"pro totype" design u nder South Carolina Board of Architectural Examiners regulations and policies. Any 
ar chitect receiving the original p lans from the Owna~ must first ackn owl edge an d acce pt fall responsib ility 
for the adequacy of the design for its new project, a s well as absolve the origina l A rchitect of any 
res ponsibility of any kind as relates to the OTiginal design. Should the Owner provide the Docu ments 
an^or Specifications to the Architectls'l for otho- Project s, then the original Architect, if not retained for 
the other proiectrsl. shall be relieved of any liabilities arising out of the other P roie ctlsI and the Ow ner will 
indemnify and hold harmless the ori ginal Ar diitect fi'om a ny Claims arising out of such other Proie ctfsI. 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses fi'om the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason oth e r than th e d e fault of the Own e r or in the event the Design Builder’s 
Archit e ct, - Consultants, or Contractors t e rminat e th e ir agre e ments with th e D e sign Build e r for caus e ; to obtain a 
limited, irrevocable and non-exclusive license sol e ly and exclusively for purposes of constructing, using, 
maintaining, altering and adding to the Project, provid e d - that fii e -Owner (1) agr ee s to pay to th e Archit e ct ; 

Consultant or Contractor all amounts du e , and (2) provid e th e Archit e ct, Consultant or Contractor with th e Owner’s 

writ te n agr ee m e nt to ind e mni^ and hold harml e ss th e Archit e ct, Consultant or Contractor from all costs and 

exp e ns e s, including the cost of d e f e ns e , r e lat e d to claims and caus e s of action assert e d by any third p e rson or e ntity 

to th e e xt e nt siioh oo.st s and e xp e n. ses ari.s e from th e Own e r’s alt e ration or us e of the In s t r um e nts of Servio e . - subiect 
to Sou th Carolina re gulations and policies concerning successor desi gn professionals... 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, fi'om all claims and causes of action arising from or related to such uses. The Owner, to th e extent 
permitted by law, further agr ee s to ind e mnify and hold harml e ss th e Design Build e r, Archit e ct, Consultants, 

Contraeter - s and any oth e r-p e rson or e ntity pro vi ding s e rvice s or work for any of them, from all costs and exp e n se s - , - 
including the cost of def e ns e , - r e lat e d to claims and cau se s of oction assert e d by a ft y 4 lMrd - p e rson or e ntity to -t he 
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»-or use efthe Insfrumeuts-of Serwee-undef this 
Se6t}on-13;3T2T-5%«^terms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. 
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§ 13.1,6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to t e rmination, tog e th e r with Reimbursa b l e Exp e ns e s th e n du e t ermination and any other 
e3q)enses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. 
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§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and preife-pro fit on th at executed Work, and, costs incurred by reason of such 
t e rmination, and damag es . - t ermination. 


§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Cmfraetr Contract and are expressly i ncluded in the performance of 
the Work covered by the Design-Builder’s performan ce bond. 
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§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination, - aleng with reasonable overhead and 
p f ofit on-tho Work not e x e cut e d : t ermination. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against file other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicable law, but in any cas e not mor e than 10 years after th e dat e of Substantial Compl e ti<H t 
of th e Work. Th e Own e r and - D e sign Buildw wa i v e all cla i ms and caus e s of action not comm e nc e d - in accordanc e 


PAGE 32 

§ 1 4 .1.6:2 If adv e rs e w e ath e r conditions ar e the basis for a Claim for additional time, such Claim sh a H b e 
docum e nt e d by-data substantiating that w e ath e r condit i ons w e r e abnormal for the period of tim e , could not h a v e 
b ee n r e asonably anticipat e d, and had an adv e rs e e ff e ct on th e s ch e duled construction. 


,2 damages incuiTed by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Werk rWork and other w ise available under this 
Agreemen t. 
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§-14i2i8- If a Cl aHH-fetates-te-er4s the^iafejeet-of a-meehaHie^s-lietvflie party-asserting such Glaim-naay-proeee d in 
accordance with app l icabl e- law to comply with th e li e n notic e or filing d e adlines. 


§ 14.3.2 The parties shall endeavor to resolve their Claims by m e diation which, unless the parties mutually agree 
otherwise, s hall b e administ e r e d by th e Am e rieafl Arb i tration Association in - accordanc e with its Construction 


wi iting, d e liv e r e d to the other party to th e Contract, and fil e d with th e person or entity administering the mediation. 

The request may be mad e eencurr e ntly -wi th th e-fi l i ng of binding di s put e- r e solution proc ee dings but, in such event, 

mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 



§ 14. 4 Arbitrat i on 
§-M.4.14 

Claim subj e ct to, but- net r e solv e d by, m e diation shall b e subject to arbitration which, unless the parti e s mutually 

agi ee otherwis e , shall be administ e r e d by th e American Arbitration Association in accordflHe e with its Consfruefien 


d e liv e r e d to th e oth e r pa r^ to the Contract, and fil e d with the p e rson or e ntity admmst e rifl g4 > e arbitration. Th e 

pa rtyT t l - tng a -r>6tiee-of-demand-fer-arbitratien must-assert in 

which arbitration is p e rmitted to b e d e mand e d. 


m e diation, but in no e vent shall it b e mad e aft e r th e date wh e n the instituti e H -o f l e gal or e quitabl e proc ee dings bas e d 


statut e of r e pos e purposes, rec e ipt of a w ri t te n d e mand for arbitration by the p e r s o n or entity administering th e 

a rb it ration shall constitut e th e institution of l e gal or e quitabl e proc ee din g s - bas e d on th e Claim. 


§ 1 4 . 4 .2 Th e award r e nd e r e d by th e arbitrator or arbitrators shall be final, and judgm e nt may b e e nt e r e d up o n k -i n 
accordanc e with applicabl e law in any oou r t -h aving jurisdiction. 


§ 1 4 .4.3 Th e for e going agr ee m e nt to arbitra te;-- and oth e r agr ee ments to arbitrat e with an additiona l p a rson or -e ntity 

duly cons e nt e d to by part i es to th e Agr e em e nt, shall b e specifically e nforc e able und e r applicabl e law in any court 

having jurisdiction th e r ee f. 


§ 1 4 . 4 , 4- Gonso lit t a t i on or Joind e r 

§ 14,4,4.1 Eith e r party, at its s ol e di s cr e tion, may con s olidat e an arbitration conducted und e r this Agr ee m e nt w i th 

any oth e r arbitration to wh i ch it i s a party provid e d that (1) th e orbitration agr e ement gov e rn in g - the other arbitration 

and (3) th e arbitrations employ mat e rially similar proc e dural rul es- and m e thods for s e l e cting a r b itr at o r 's): 


§ 14. 4 . 4 .2 Eith e r party, at i ts sol e discr e tion, may includ e by Joind e r p e rsons or e ntiti e s substantially involv e d in - a 

provid e d that th e party s ought to b e join e d cons e nt s in writing to such joind e r. Cons e nt te - arbitratien involving an 

add i tional p e rson or entity shall not con s titut e con sen t to arbitration of any claim, dispute or other matter in question 

not d e scribed in the written con se nt. 
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§ 1 ' 4; 4 . 4 .3 The Owner and Des ig H - Build e r grant to any p e raon or enti^ - mad e a party to an arbitration conducted 
und e r this S e ction l A A, wheth e r by joind e r or consolidation, th e sam e rights of joind e r and con s olidation as the 
Owner and D e sign Builder und e r this Agr e em e nt. 


The Contract shall be governed by the law of the place where the Project is locat e d e xc e pt that, if th e porti e s - hav e 
s e l e ct e d arbitration as the m e thod of binding disput e r e solution, th e Fed e ral. Arbitration Act shall govern 


PAGE 34 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging fijnctionalitv of BIM and/or project 
management s oftyyare us ed by th e p arties for the projec t. 
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Conduct of the Design-Builder’s Principals. Employees, Agents and Representatives 

_ The safety and security of District staff, students and the general public are of utmost priority t o the 

District To that end, the Design Builder shall be responsible for ensuring compliance bv the Design Builder and 
any employees, agents or representatives, cw sub c ontractors of th e Design-Builder, including all Design 
Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to. or use of abusive or profane language in the presence of students, parents. 
visitors, or District representatives, aggits. or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in ccmformance to Horrv County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1.000 per occurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent or representativ e. 

D. Secure SLED /State Law Enforcement Division') criminal background checks on all the 
Des i gn-Builda'’s Prindnals, employees, agents, and representatives, and subcontra ctor s, per forming work on 
District property and contractually require the sam e of all Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the and Design Buil d er ha ving 
committed violent g-imes. crimes against diildren. or crimes of moral turpitude are allowed access to the 
District’s premi se s. Such SLED criminal background diecks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personn el or th e District’s legal counsel 
immediately upon request. 


Promotional Materials 


The Design Builder shall have the right to include photographic or ar ti stic re p resentations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall prov i de professional c re dit for the Architect and Design Builder in t h e Dis trict’s pro motion al 
materials for the Project. T h e Arch i tect shall no t make any representations in promotional and professional 
materials other than the identification of the Distr ic t without the District’s approval of the written copy prior to 
submission, printing and distribution. This cond iti on shall survive termination or completion of this Agreement 
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Drug-Free Workplace 


T he Ar c hitec t an d the Architect’s Design Cmsultants shall be responsible for initiating, maintaining and 
su perv ising all drug-free programs in connection with the performance of this Agreement, The drug-free programs 
shall c on form to Title 44. Chapter 107. S 44-107-10 through S 44-107-90 of th e South Car olina Code of Laws as 
ma y be amended. 


Right to Audit Project 

The District shal l have the ri gh t to audit the books and records of the Archit ect to the e xte nt that th e b ooks and 
records relate to the perfo rman ce of th is Agree ment and shall include all pricing and Change Orde r data. Such 
books and records related to the work covg-cd undear this Agreement shall be maintained by the Archite ct for 
a peri od of not less than three ('31 years from the date of final payment to the Architect under this Agreement. 

This requirement shall also apply to any Design Consultants performing seryices under the Architect’s direction . 

The Office of Gena-al Seryices of the State of South Carolina, or any audito r und er contract with the District has 
the right to audit the Architect’s records related to an y Project incorporated under this Agreement dur i ng the time 
frame s ta ted in t he preyious paragraph. The Architect shall ensure that all records pertaining to any Project are 
availab l e for inspection at the location specified bv the District within seve n ty-two ( 721 hours of notification at 
no ad ditional cost to t he District. This requirement shall survive termination or compl eti on of the A greement 

Traffic Control On-Site and Off-Site; The Design-Builder shall conduct its operations in a manner to not 
i nterrupt p edestrian or vehicle trajffic except as approved bv the District and the South Carolina De par tment o f 
Transportatio n. The worksite shall be confined to the smallest area possib le allow ing maximum use of streets, 
sidevyalks, parking areas or other pedestrian areas an d r educe to a minimum any hazard to traffic or pedestrians. 

The Design-Builder shall use worker a nd traffic control signs and devices necessary to comply vyith Section VI of 
U .S. Depa r tmait of Labor. Federal Highway Administration. Manual on Uniform Traffic Cont r ol Devic es for 
Streets an d Highways (Washington. DC: GP01 as may be amended, to facilita t e traffic control on public roads, 
streets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any 
extent bv work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designa ted shall n o t be assigned any other du t ies while engaged in di r ecting traffic. 

Safety Design e e; The Design-Builder shall designate a competent individual at the vyorksite whose duty s hall 
be the prevention of a ccidents and the implem e ntation and monitoring of all OSBhk construction safety standards 
and requirements. Th e comp et ent individual shall serv e as spotter where there i s exposure of pedestrians, students, 
paraits. or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barrio's are in an upright position to p re vent ingress and egress to "lav down" areas or vyork areas bv unauthorized 
individuals. 

■ Licenses and Permits: During the term of the con tra ct, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licen se s, if anv~). permits, 
inspections and related fees for each or any such licenses, permits an d/ or inspections required bv state, county, 
city o r o ther government entity or unit to a c complish the work spec i fied in this solicitation and the contract. 

_ Iran Divestment Act: The Iran Divestment Act List is a list published bv the IStatel Board pursuant to 

Section 11- 57-310 that identifies persons engaged in investment activities i n Iran. Currently, the list is available at 
the folloyying URL: http://procurement.sc.gov/P S/P S-irandivestment.phtm(.1 Consistent with Section 11-57-310(6'). 
the Contractor shall no t cpnfract wit h any person to perform a part of the Work, if . at the time you enter into a 
subcontract that person is on the then-curroit version of the Iran Divestment Act List 

Tmmiorant Workers: The "South Carolina Illegal Immigration and Refcam Act" requ ires all em ployers to verify the 
l egal status of new employees and pro hibits employment of any worka: who is not legally in this country and 
authorized to work. Effective January 1.2012 . a ll South Carolina em plo yers are required to enroll in the U.S, 

Department of Homeland Security’s E-Verifv program a nd verify the status of new employees within three business 
days using E-Verifv. Failure to use E-Verifv to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. 
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sc IMMIGRATION LAW. S.C. Code S 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with t he re quirements of S.C. Code S 8 - 14-10 etseq. and agrees to provide to the Owner any 
documentation required to e sta blish either: fal the applicab i lity of tha t chapter to the contractor, subcontractor, and 
sub-subc ont ractor: or (b1 the complia nc e with this tha t dia pta- bv the contractor and any subcontract or or 
sub-subcontractor. 


Business license, insu ran ce, and bond s must be obtained prior to issuance of a Notice to Proceed, Failure to obtain 
these within thirty GOI days of execution of the agreement makes this Agreement voidable at the option o f the 
Owner. 
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.4 


AIA Document £203^^ 2013, Building Information Mod e ling and Digital Data Exhibit, if 
oomnleted. or th e following: Owner’s Request for Proposals No. 1415-91 (with addendal and 
Design-Builder’s Proposal to the same as acce pt ed bv the Horry County Board of Education. 


tS -OtheK 

^5_ Post-Occupancy Requirements stated in Owner’s Request for Proposals No, 1 41 5-91. 


Joe Defeo. Chair of die Board of Education_ Robert Ferris. Authorized Member 
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I,_ _ _ , hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 11:11:56 on 11/23/2015 under Order No. 0239586208_1 from AIA Contract Documents 
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Document A141' - 2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the twenty-third day of November in the year two thousand 
fifteen (2015). 

(Irt words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St, Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New St James Intermediate School 

(per Owner’s Request for Proposals No. 1415-91) 

I Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 

Tlie Owner and Design-Builder agree as follows. 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
compietion. The author may aiso 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 
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TABLE OF ARTICLES 


1 GENERAL PROVISIONS 

2 COMPENSATION AND PROGRESS PAYMENTS 

3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

6 CHANGES IN THE WORK 

7 OWNER’S RESPONSIBILITIES 

8 TIME 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

10 PROTECTION OF PERSONS AND PROPERTY 

11 UNCOVERING AND CORRECTION OF WORK 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 


ARTICLE 1 GENERAL PROVISIONS 
§ 1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents" where appropriate.) 

§ 1.1.1 The Owner’s program for the Project; 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed) 

Per "Design Requirements" published for Solicitation No. 1415-91 and. Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2, 2015. 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Saturday, November 21, 2015 4:17 PM 
Keith R. Powell 
FIcs 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


I will be at my office in about one hour and I will take a look at this and get back with you ASAP. You're one heck of a hard 
worker. I hope HCS appreciate all that you do for them 

Sent from my iPhone 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Saturday, November 21, 2015 4:33 PM 
Robbie Ferris 
Re: Hcs 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Uh huh sure they do. I have a concert to go to soon. If you like these I can make all the finals tomorrow. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
wvw.childs-halliaan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by attorney- 
client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy or distribute 
the accompanying material. If you receive this message in error, please notify us by telephone as listed above 
immediately. 

> On Nov 21, 2015, at 4:17 PM, Robbie Ferris < RFerris@sfla.biz > wrote: 

> 

> I will be at my office in about one hour and I will take a look at this and get back with you ASAP. You're one heck of a 
hard worker. I hope FICS appreciate all that you do for them 

> 

> Sent from my iPhone 
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Sheri L Wainscott 


From: 

Sent; 

To: 

Cc: 

Subject: 

Follow Up Flag; 

Flag Status: 

Categories: 

Keith, 

When you make these changes I need to send the final to the bonding company for their approval. 

Here are my comments. 

1 just happened to find one item A.3.1.6 and A.3.1.7 that I thought were had agreed upon that was changed. If there are 

other substantial things that you changed please let me know where they are. 

Main Document 

• The weather delays and anticipated weather language I sent you thins morning or something like that needs to 
be included. Most of our subs plan on working Saturday and or Sunday to get the work done. To not allow rain 
days if they fall on the weekend would be to defeat the purpose. Also we are told getting a rain day out of HCS 
with their current language takes a supreme court judge, seriously! We don't want to have to hire a scheduling 
expert and a lawyer every time it rains. The language needs to be simple , if it rains more than 2 days per month 
we get the extra days. As I see it were are saving HCS a lot of embarrassment by making this concession. They 
unnecessarily delayed the procurement process not us. I would rather not recount the delays because it would 
be unproductive at this point. We are taking risk here. What if we have a dry year? Regardless of the time 
extensions they should know we will do everything in our power to finish these jobs when they need them. We 
would not be able to withstand the political pressure of kids not have a school to attend even if we contractually 
had the time. 

Exhibit A 

• A.l.5.1.3-exhibit f that you sent us from HCS says if we submit application for payment by the 25'^'^ we get paid 
by the 15^'' of the following month. The last blank is (30) days according to exhibit F 

• A.2.2 May goes here I think 

• A.3.1.6- We need something like this, again, we don't need to argue about if our proposal complies with the 
conceptual design or any other project requirement. They accepted our proposal. — 

The design builders proposal clarifies the design builders assumptions and clarifications. 

• A.3.1.7- The design builders proposal has been determined by the owner to be an acceptable interpretation of 
the RFP and the project requirements. 

From: Keith R. Powell [mailto:kpowell@childs-halligan.net] 

Sent: Saturday, November 21, 2015 4:14 PM 

To: Robbie Ferris 

Subject: CORRECTED E: RF revisions to checked draft 11_20_2015 

Importance: High 

Forget prior. Here they are. Remote computer not as simple as being there. 

Keith R. Powell 

Childs & Halligan, P.A. 


Robbie Ferris <RFerris@sfla.biz> 

Saturday, November 21, 2015 7:10 PM 
Keith R. Powell 

Aaron Thomas (athomas@metconus.com); Michael Richter 
RE: CORRECTED E: RF revisions to checked draft 11_20_2015 

Follow up 
Flagged 

Red Category 
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Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 

How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From; Robbie Ferris rmailto:RFerris(a)sfla.biz1 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 

Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a little and take 
some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas < athomas(5)metconus.com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(Ssfla.biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1, just read this again and realized we had made a mistake that could cause confusion. The 
attached revision made 2 minor changes to what we sent last night: 

1. On weather delays I deleted the reference to the 10 year NOAA average being a baseline we 
would compare to. I did this because if we are already using 2 days per month as the baseline 
for adverse weather all we need NOAA for is to substantiate the days over 2 so it is not 
subjective in nature with the staff. Example If we have 5 days of rain in December 2015 that is 
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over .10" then we would turn in the NOAA report for the project locale showing we had the 5 
days over .10 and we would get an extension via change order for 3. <(5) days over .10" - (2) 
days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot to add it. Must 
have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEEb-AP | President 

Metcon, Inc. | 763 Comtech Drive |PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.734.0537 | email;athomas@meteonusxom. 
website | linkedin | twitter | instaqram 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Keith R. Powell 

Sunday, November 22, 2015 12:04 PM 
'Robbie Ferris' 

RE: CORRECTED E: RF revisions to checked draft 11_20_2015 
al41 ffep - Final - (l).pdf 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Sorry Robbie -1 ran the "final" off the wrong base document, which is why you had fewer changes. Try this 
one. Getting to Ex A separately. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Robbie Ferris [mailto:RFerris@sfla.biz] 

Sent: Saturday, November 21, 2015 7:10 PM 
To: Keith R. Powell 

Cc: Aaron Thomas (athomas@metconus.com); Michael Richter 
Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 

Keith, 

When you make these changes I need to send the final to the bonding company for their approval. 

Here are my comments. 

I just happened to find one item A.3.1.6 and A.3.1.7 that I thought were had agreed upon that was changed. If there are 
other substantial things that you changed please let me know where they are. 

Main Document 

• The weather delays and anticipated weather language I sent you thins morning or something like that needs to 
be included. Most of our subs plan on working Saturday and or Sunday to get the work done. To not allow rain 
days if they fall on the weekend would be to defeat the purpose. Also we are told getting a rain day out of HCS 
with their current language takes a supreme court judge, seriously I We don't want to have to hire a scheduling 
expert and a lawyer every time it rains. The language needs to be simple, if it rains more than 2 days per month 
we get the extra days. As I see it were are saving HCS a lot of embarrassment by making this concession. They 
unnecessarily delayed the procurement process not us. I would rather not recount the delays because it would 
be unproductive at this point. We are taking risk here. What if we have a dry year? Regardless of the time 
extensions they should know we will do everything in our power to finish these jobs when they need them. We 
would not be able to withstand the political pressure of kids not have a school to attend even if we contractually 
had the time. 
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Exhibit A 

• A.l.5.1.3-exhibit f that you sent us from HCS says if we submit application for payment by the 25’^^ we get paid 
by the 15*^ of the following month. The last blank is (30) days according to exhibit F 

• A.2.2 May 1®* goes here I think 

• A.3.1.6- We need something like this, again, we don't need to argue about if our proposal complies with the 
conceptual design or any other project requirement. They accepted our proposal. — 

The design builders proposal clarifies the design builders assumptions and clarifications. 

• A.3.1.7- The design builders proposal has been determined by the owner to be an acceptable interpretation of 
the RFP and the project requirements. 


From: Keith R. Powell rmailto:kpowell(S)childs-halliQan.net1 
Sent: Saturday, November 21, 2015 4:14 PM 
To: Robbie Ferris 

Subject: CORRECTED E: RF revisions to checked draft 11_20_2015 

Importance: Fligh 

Forget prior. Flere they are. Remote computer not as simple as being there. 

Keith R. Powell 
Childs & Hailigan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 

How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Hailigan, P.A. 

Columbia, South Carolina 
www.childs-halliean.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 


From: Robbie Ferris fmailto:RFerris(a)sfla.bizi 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 
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Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a little and take 
some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas < athomas(ametconus.com > 

Date; November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(a)sfla.biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that could cause confusion. The 
attached revision made 2 minor changes to what we sent last night; 

1, On weather delays I deleted the reference to the 10 year NOAA average being a baseline we 
would compare to. I did this because if we are already using 2 days per month as the baseline 
for adverse weather all we need NOAA for is to substantiate the days over 2 so it is not 
subjective in nature with the staff. Example If we have 5 days of rain in December 2015 that is 
over .10" then we would turn in the NOAA report for the project locale showing we had the 5 
days over .10 and we would get an extension via change order for 3. <(5) days over .10" - (2) 
days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot to add it. Must 
have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEED-AP | President 

Metcon, Inc. | 763 ComTech Drive |PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.734.0537 | email:athomas@metcoriusxom 
website | linkedin | twitter | instaqram 
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Document A141™ 


2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the twenty-third day of November in the year two thousand 
fifteen (2015). 

(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91) 

I Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 

The Owner and Design-Builder agree as follows. 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney Is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 


. AIA Document A141™ - 2014, Copyright© 2004 and 2014 by The American Institute of Architects. Ail rights reserved. WARNING: This AIA^ Document is 

protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
/ AIA software at 12:02:17 on 11/22/2015 under Order No.023958620B_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1970631282) 
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2 COMPENSATION AND PROGRESS PAYMENTS 

3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 

6 CHANGES IN THE WORK 

7 OWNER’S RESPONSIBILITIES 

8 TIME 
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12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 


ARTICLE 1 GENERAL PROVISIONS 
§1.1 Owner’s Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents'.' where appropriate.) 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

Per "Design Requirements" published for Solicitation No. 1415-91and . Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2, 2015. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner's design requirements, 
including any performance specifications for the Project.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-9 selected by the Horry County Board of Education on November 2, 2015.1. 

§ 1.1.3 The Project’s physical characteristics: 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and services; legal description of the site; etc.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.i415-91 selected by the Horry County Board of Education on November 2,2015.. 

§ 1.1.4 The Ovmer’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner’s Sustainable Objective for the Project such as Sustainability Certification, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. 

If the Owner identifies a Sustainable Objective, incorporate AIA Document AI4 J'^’^2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable 
Objective.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-91 selected by the Horry County Board of Education on November 2,2015.. 

§ 1.1.5 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 

Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2, 2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No. 1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Ardritect, Consultants and Contractors at the 
Design-Builder’s cost: 

.1 Architect 

SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. 

.2 Consultants 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 

,3 Contractors 

Per Design-Builder’s Proposal to Owno’ pursuant to Solicitation No. 1415-91. 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) 
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Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required, Article 3) 
including all post-occupancy requirements published in the solicitation as amended by addenda. 

§ 1.1.10 TTie Design-Builder shall confirm that the information included in the Owner’s Criteria complies with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Critaia, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6. 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use AJA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the follotving representative in accordance with Section 7.1.1; 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

843.488.6965 

§ 1.2.2 The persons or entities, in addition to the Owner’s representative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

Owner may utilize third party project management which will also receive submittals. 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

To be determined by Owner. If retained, such consultants will be identified promptly.. 

§ 1.2.4.The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other information.) 

Robbie Ferris, S.C. AR.6106 
FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 


[ X ] Litigation in a court of competent 
(Paragraphs deleted) 

jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement”); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Order, or (3) a Change 
Directive, 

§ 1.4.2 The Contract. The Design-Build Documents form the Contract. The Contract represents the entire and 
Integrated agreement between the parties and supersedes prior negotiations, representations or agreements, either 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Owner and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expression now 
known or later developed, of the tangible and intangible creative work performed by the Design-Builder, 
Contractor(s), Architect, and Consultant(s) undear their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Ovraer is the entity identified as such in the Agreement and is referred to tiirou^out the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, from time to time, perform various tasks or duties for or on 
behalf of the Owner under this Agreement. However, it is specifically understood that the Owner (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perforrri any aspect of the Owner’s performance of this Agreement as a 
design professional or specially skilled and knowledgeable construction industry member or construction manager, 
and this principle applies regardless of the Owner’s position titles or office division titles as may be applicable to 
such employees. 

§ 1.4.8 Design-Builder. The Design-Builder is the person cff entity identified as sudh in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawftilly licensed to provide the required 
professional services. 
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§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Worlc, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. The Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided. Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A.l of the Design-Build Amendment. 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1.1 Unless otherwise agreed, payments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment, the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services, or indicate 
the exhibit in which the information is provided. If there will be a limit on the total amount of compensation for 
Work performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) 

The Design-Builder may invoice the owner for $1,118,043. for its design work performed prior to the execution 
of the Design-Build Amendment, This amount is within and part of the price agreed in the Design-Build 
Amendment. . 

(Paragraphs deleted) 

§ 2.1 number not used] 

(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. 

(Paragraphs deleted) 

The Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. S6 
29-6-30 and 29-6-50. 

( (Paragraph deleted) 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-Builder’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General 

§ 3.1.1 The Design-Builder shall comply with any applicable licensing requirements in the jurisdiction where the 
Project is located. 

Building Permit and Other Permits and Fees; No general building permit is required in accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
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cost to the District Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. For each day (not counting 
Saturdays and Sundays, and not counting the day the Design-Builder submits its completed application to the 
authority) beyond five (5) days that a jurisdictional authority takes to respond to a permit application or similar 
permit request that is on the project’s critical path, the Design Builder may claim one (1) additional day for the 
achievement of Substantial Completion. 

§ 3.1.2 The Design-Builda- shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project 

§ 3.1.3 The Design-Builder shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3.1 The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or law&l 
orders of public authorities. If the Design-Builder determines that implementation of any mstruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Buildear shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3.1.4 The Design-Builder shall be responsible to the Ownw for acts, errors, and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

§ 3.1.5 General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1,6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Ownw, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) in conjunction with the State Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the 
District’s school facilities. 

§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. As stated in 
the Design Requirements, the Design-Builder shall submit written progress reports, photographs of Work in 
progress, and other data to the Owner electronically, or through the Owner’s option, project management software, 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 
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.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

. 8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

. 11 Current Project cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 

§3.1.8.2 In 

(Paragraphs deleted) 

addition to the requirements of § 3.1.8.1, the Design-Builder shall provide similar information through in-person 
progress report presentations to the Horry County Board of Education each month during one of the Board’s public 
meetings. 


§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work, and shall include 
allowances for periods of time required for the Owna^’s review and for approval of submissions by authorities 
having jurisdiction over the Project. 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 

§ 3.1.10 Certifications. Design-Builder shall include in eadi Application for Payment a certification Jfrom each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Cmtractors (a) that, to the best of flieir 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Ownw and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or 
responsibilities beyond the scope of their services. 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within sudh Submittals with the 
requirements of the Work and of the Design-Build Documents. 

§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate from the Design-Build Documents only if the Design-Builder has notified the Owner in 
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writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of responsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.5 All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, shall bear the licensed design professional’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1,12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit othawise. The 
Design-Builder liirther warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenanee, improper 
operation, or normal wear and tear and normal usage. If required by the Owner, the Design-Builder shall fiimish 
satisfrictory evidence as to the kind and quality of mateials and equipment. 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builder shall defend suits or claims for infringement of copyrights and patent ri^ts and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufacturer or 
manufecturers is required by the Owner, or where the copyright violations are required in the Owner’s Criteria. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such information is promptly fiirnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
Indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3.1.14, 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly,or indirectly employed by them, under workers’ compraisation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after termination of the Contract by the OwnCT for cause, pursuant to 
Sections 13.1.4or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Architect, Consultants, and Contractors whose agreements 
are accepted for assignment; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. 
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When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any intoim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4.3 intentionally not used] 

(Paragraphs deleted) 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s original Proposal 
Development Documents as proposed in the Owner’s procurement leading to this Agreement, upon 
which Ae Design-Builder’s ftoposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achieve Substantial Completion ; 

.4 An enumeration of any qualifications and exclusions, if applicable; 

,5 A list of the Design-Builder’s key personnel. Contractors and suppliers; and 
.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4,4.2 Submissicxi of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 

§ 4.4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendment, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. The 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Construction Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Owner and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builda of the obligation to perform the 
Work in accordance with the Design-Build Documents. 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 
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§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2,2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authca-ization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 

The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 

§ 5.2,4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings; The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of "as-built" detail to the Ai'chitect at final completion of all 
work, excluding punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequait inspections by the Worksite Superintendent(s). 


1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the 

following: 

A. Title Vn of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees,- shall state the Contractor is an "Equal Opportunity 
Employer," The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 , 000 . 
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Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina slate 
government, the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s compensation for the benefit of any Contractor, 
subcontractor or suppliar employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experiraiced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documaits and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Manager duringthe course of the project without approval of the District. 

Project Key Staff — Worksite Superintendent(s): The Ccsitractor shall employ at least one (1) fiill-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
fiill-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintaident shall not perform frie work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintaident or the duties or status of same during the course of the project without approval of the District 
The Worksite Superintendent(s) shall enforce strict discipline and good order among the Contractor’s 
representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite Superintendent(s) are representatives of the 
Design Builder and communications given to them, either wally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 

§ 5.3 Labor and Materials 

§ 5.3.1 Unless othawise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whetha temporary or 
permanent, and whetha or not incorporated or to be incorporated in the Work. 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builda’s employees 
and other persons carrying out the Work. The Design-Builda shall not permit employment of unfit persons or 
persons not properly skilled in tasks assigned to them. 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consuma, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 

(I) subsurface or otherwise concealed physical condi tions that differ materially from those indicated in the _ 
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Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Ovmer determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owns- shall promptly notify the Design-Builder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Builder 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shdl promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. 

§ 5.6 Allowances 

§ 5.6.1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builder shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection. 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

.1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, ftie Contract Sum shall be adjusted accordingly 
by Change Ordw. The amount of the Change Order shall reflect (1) tiie difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2.2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness for allowances 
requiring Owner selection. 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 The Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7.2 If the Design-Builder desires to change any of the personnel. Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional identified by the 
Design-Builder in its Request for Qualifications response, frie Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional, Contractor or supplier. The Owner may 
reply tvithin 14 days to the Design-Builder in ■writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional. Contractor or supplies’ or (2) that the O'wner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those who are to furnish materials or equipmait fabricated to a 
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special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owna- has no reasonable objection. 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
in good order and marked currently to indicate field changes and selections made during construction, and one copy 
of ajjproved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed. 

§ 5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold firom the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Cleaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surroundbg area free from accumulation of waste 
materials or rubbish caused by operations under the Contract At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builda-’s tools, construction equipment, machinery and surplus 
materials from and about the Project. 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work 

The Design-Builda shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site, 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other i>ortions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 

§ 5.13.1.2 When separate contracts are awarded for different portiais of the Project or other construction or 
operations on the site, the term "Design-Builder" in the Design-Build Documents in each case shall mean the 
Individual or entity that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Ovraer’s own forces, and of each 
separate contractor, with the Work of the Design-Builder, who shall cooperate with than. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 

AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it. 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 12:02:17 on 11/22/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1970631282) 


PAPR - 002545 



Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

§ 5.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage, of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s Construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upon construction or operations by the Ovmer or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would render it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

§ 5.14.5 The Owner and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Owner as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area fi-ee fi-om waste materials and rubbish, the 
Ovmer may clean up and will allocate the cost among those responsible. 

ARTICLE 6 CHANGES IN THE WORK 
§ 6.1 General 

§ 6.1.1 Changes in the Work may be accomplished after execution of the Contract, and wifiiout invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Order shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builda". 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the adjustment in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 
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§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Order. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
.4 As provided in Section 6.3,7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builder shall promptly proceed with the change in the Work 
involved and advise the Owner of the Design-Builder’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Builder’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Order. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless otherwise provided 
in the Design-Build Documents, costs for the purposes of this Section 6,3.7 shall be limited to the following: 

.Change Order Allowable Pricing: For any change in contract price, the Contractor shall provide, itanize, 
and justify with appropriate supporting data, direct costs attributable to the change. Direct costs 
attributable to the change in work shall be limited to the following: 

A. Costs of mataials, equipment and processes to be incorporated into the work including costs of 

shipping, handling, fabricating, sales tax (8% required in Horry County and 9% within certain 
incorporated parts of the City of Myrtle Beach as of August 1,2009), or other such costs inherent in 
the provision and delivery of such materials, equipment and processes by the supplier or 
manufacturer. 

B. Costs of direct labor based on actual hourly labor rates multiplied by the actual work hours required to 

accomplish the change in work when such diange in work results in additional contract time or labor. 

No Contractor or subcontractor shall ask for direct labor costs, when work required can be 
accomplished with the existing work force, in conjunction with other concurrent work, and during the 
current approved contract time. The hourly labor rate for any additional contract time or laborers shall 
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be actual hourly rates not to exceed thirty dollars ($30) per hour unless documented proof of payment 
of a higher hourly rate for a specific skilled laborer is approved by the District prior to Change Order 
execution. 

C. Costs of fringe benefits for additional direct labor, including social security, unemployment or other 

taxes, health and workers’ compensation insurances, or other benefits required by agreement, custom 
or applicable laws. Such fringe benefit rate shall not exceed twenty-eight percent (28%) and the 
District has the right to request itemized documentation proving the fringe benefit rate used. 

D. Costs of machinery or equipment rented or leased in the short term specifically for completion of the 

additional work to be performed. Such equipment reaited/leased shall not customarily be owned by 
the Contractor or any subcontractor affected by the change but shall be necessary to the 
accomplishment of the work required. Copies of invoices for such rental shall be provided to 
document the cost of rental or lease of machinery or equipment. The District shall not pay for use of 
Contractor- or subcontractor-owned equipment or machinery, which costs are included in the 
overhead computation. 

E. Costs of permits or inspection fees directly attributable to the change in work and not included as part of 

the Contractor’s requirements nor attributable to the Contractor’s nonperformance or 
non-conformance to the Contract Agreement. 

F. Otha- such direct costs directly attributable to the work and approved by the District. 

G. Any additional cost resulting from an amendment to performance and payment bonds but in no event 

more than one percent (1%) after application of overhead and profit provided for elsewhere. Tlte 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of the District. 

Unallowable Costs: Any costs which may be perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered part of the overhead and 
profit rate applied to direct costs. Such costs not to be included in direct costs shall be, by way of 
illustration and not limitation; 

A. Labor hours and fringe benefit costs of the worksite superintendent(s) when such costs were, included, or 

should have been included, in the original bid submitted or result from the Contractor’s inability to 
meet the approved schedule or required completion date. The Contractor must prove, to the 
satisfaction of the District, such additional costs are directly attributable to any extension of time 
beyond the last approved completion date. An increase in contract price for additional site supa-vision 
shall be at the Districts’ sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination of 

subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement of equipment generally or customarily necessary to 

accomplish the work but not to be incorporated into the work such as, by way of illustration and not 
limitation, hand tools, generators, cleaning equipment, scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 

D. Transportation or travel costs related to the transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksite or between worksites or to pick-up and deliver materials, 
equipment and processes to the worksite by the Contractor’s or subcontractor’s own forces including 
parking, tolls, fines, meals, per diem, hotel, living expenses, or other such costs. 

E. Costs attributable to expediting delivery of materials, equipment or processes including telephone calls, 

facsimile transmissions, copying, employee labor and benefits, and so forth. 

F. Costs attributable to maintaining a local oflSce, home office or corporate office as well as office staffing. 

equipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses, 

temporal’/ utilities, and so forth. 

EL Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such indirect costs of doing business or costs normally considered inclusive in overhead. 

Allowable Overhead and Profit Charges; Additional overhead and profit attributable to the change in contract 
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pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten pa-cent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 

Retainage; The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld fi'om the Contractor’s payments throughout the term of 
the Agreement and payable at the time of final payment after a) lull completion of all work to be performed and all 
requirements established in the Agreement and acceptance by the District, b) submittal of all closeout documents, 
and c) submittal of an afiSdavit of payment of debts/claims, if requested by the District, for every subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be retained fi'om the 
progress payments of any subcontractor by the Contractor until final completion of that portion of the work. 

Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of timing 
during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or equipment 
purchased fiom any supplier unless such amounts are in dispute and the Contractor has not requested payment for 
such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit of payment 
of debts/claims submitted with final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. 

§ 6.3.9 Pending final determination of the total cost of a Change Directive to the Owno", the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 

§ 6.3.10 When the Owner and Design-Buildo" agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or othawise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order. Change Orders may be issued for all 
or any part of a Change Directive. 

ARTICLE 7 OWNER’S RESPONSEBILrnES 
§ 7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Ownar’s approval or authorization. 

§ 7,1.2 The O'wner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall fiimish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for file Design-BuildCT to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s), 

§ 7.2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall fiimish information oc services required of the Owner by the Design-Build Documents with 
reasonable promptness. 


AIA Document A141’“- 2014. Copyright ® 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA^ Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of tliis AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 12:02:17 on 11/22/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1970631282) 


PAPR - 002549 




§ 7.2.2 The Ovmer shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 

§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builder shall be entitled to rely upon the aceuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal.. 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builder, furnish the services of geotechnical engineers or other consultants for 
investigation of subsurface, air and water conditions when such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Ovmer’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11,3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically , stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 

§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in connection with the Work, because these are solely the Design-Builder’s ri^ts and 
responsibilities under the Design-Build Documents. 

§ 7.5 The Owner shall not be responsible for the Design-Builder’s feilure to perform the Work in accordance "with 
the requirements of the Design-Build Documents. The Owner shall not have control over or charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7.6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is fabricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Builder fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently fails to carry out Work in accordance with the Design-Build 
Documents, the Owna- may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owna to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extait required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builda defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice fi'om the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to otha 
remedies the Owna may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thaeafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 

ARTICLES TIME 

§8.1 Progress and Completion 

§8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8.1.2 The Design-Builder shall not except by agreement of the Ovmer in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teaching and 
learning process due to project activities during the academic tes-m; moving equipment during the academic term 
when students and full staff are present; harm to the Owner’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due fi-om the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due fi'om the Design-Builder to the Owna-. 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progiess of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or delay in purchase of any project property or owner provided surveying and 
testing of such property); or by an act of god, tornado, fire, hurricane, blizzard, earthquake, typhoon, or flood that 
damages completed work, stored material, or impedes progress of the work; by delay authorized by the Owner 
pending mediation and binding dispute resolution or by other causes that the Owner determines may justify delay, 
then the Contract Time shall be extended by Change Order for such reasonable time as the Owner may determine. 

§ 8,2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

(Paragraph deleted) 

§ 8.2,3 Weather Delays; When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions.. Such time extension request shall be in 
writing and submitted to the District with its Application for Payment. The approved extension of time shall be 
incorporated in the next Change Order. 

§ 8.2.4 Anticipated Weather Delays: A total of two (2) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. If adverse weather days beyond the two (2) days anticipated are substantiated by written 
(NOAA) data indicating precipitation greater than .10" occurred that day an extension of time will be allowed to the 
extent of one (1) full day of extended time for each full working day of adverse weather conditions.. If the 
precipitation over .10" is so great that it causes subsequent work days to be lost those days may also be requested as 
a time extension and will be granted day for day basis for days lost in construction operations . A request for 
adverse weather extaision shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment 
§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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§ 9.3 Applications for Payment 

§ 9.3.1 At least TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for payment for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builda-, unless such Work has been performed by others whom 
the Design-Builder intends to pay. 

§ 9.3.2 Unless oth^wise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Owner to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owner’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Owner shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Architect, Consultants, Contractors, material suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment 

SEE § A. 1.5.1.3 FOR SCHEDULE. In accordance with the schedule set forth in § A. 1.5.1.3, the Owner issue to the 
Design-Builder a Certificate for Payment indicating the amount the Owner determines is properly due, and notify 
the Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 

§ 9.5 Decisions to Withhold Certification 

§ 9.5.1 The Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the quality of the Work is not in accordance with the Design-Build 
Documents. If the Owner is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the Owner deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for which the Desi^-Builder is responsible because of 

,1 defective Work, including design and construction, not remedied; 

,2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owner is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 

others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 
.5 damage to the Owner or a separate contractor; 
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.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are removed, certification will be made for amounts 
previously withheld. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
supplio's, or other perscms or entities providing services or work for the Design-Builder to whom the Design-Builder 
failed to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Pa 3 mient, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other person or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment from the Owner the amount to which the Architect, Consultant, 
Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained from payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other person or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and otho' person or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builder to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, ftirnish to the Architect, a Consultant, Contractor, or other 
person or entity providing services or work for the Design-Builder, information regarding percentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owner on account of portions of the 
Work done by such Architect, Consultant, Contractor or other person or entity providing services or work for the 
Design-Builder, 

§ 9.6.4 The Owner has the right to request written evidence fi-om the Design-Builder that the Design-Buildo' has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work lor the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. Owner shall have the right to 
contact the Architect, Consultants, and Contractors to ascertain whether they have been properly paid. The Owner 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor, 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a manner similar to that 
provided in Sections 9.6.2, 9.6.3 and 9.6.4. 

§ 9.6.6. A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 


I (Paragraph deleted) 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, through no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builder may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
extended appropriately and the Contract Sum shall be inaeased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

§ 9,8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 

AlA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AiA'^ Document is 
protected by U.S. Copyright Law and international Treaties. Unauthorized reproduction or distribution of this AlA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AlA software at 12:02:17 on 11/22/2015 under Order No.0239S86208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1970631282) 


PAPR - 002554 


W6rk for its intended use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8, 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall submit to the Owner an occupancy permit issued by 
the South Carolina OflRce of School Facilities and a comprdiensive list of items to be completed or corrected prior 
to final payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builda’s list, the Owna shall review the Work., If the Owner’s review discloses 
any item, whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with 
the Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 
intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 
correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 
another review of the Work by the Ovmer. 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion under Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will obtain for 
the Owner an occupancy permit issued by the South Carolina Office of School Facilities and a Certificate of 
Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial Completion; 
establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, damage to the 
Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless othanvise provided in the Certificate of 
Substantial Completion. 

§ 9.8.6 The Co-tificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to the Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build 
Documents. 

§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Desipi-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
autiiorities having Jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Ovroer and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder considers a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder; 

§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly review the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s written notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 
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When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fitlly performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a tvritten 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens; claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owner. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to fitmish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builder shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encunibrances, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of 
the Work fully completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10.4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
.1 liens. Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 friilure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special weirranties required by the Design-Build Documents; 

.4 post-occupancy services to be provided by or through the Design-Builder. 

§ 9.10,5 Acceptance of final payment by the Design-Builder shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and suporising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipment to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 

roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. 
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§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
then' protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipment, or unusual methods, are 
necessary for execution of the Work, the Design-Builder shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 

§ 10.2.S The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 
10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or Indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builda in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or create an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to investigate the matter. 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in file Design-Build 
Documents regarding hazardous materials. If the Design-Builder encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 

§ 10.3.2 Upon receipt of the Design-Builder’s written notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such inaterial or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
Design-Builder will promptly reply to the Owner, in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or entity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless. Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builda". By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 
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§ 10.3.3 To the fullest extent permitted by law, the Owner shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the 
Work in the affected area, if in feet the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itselQ, except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 

§ 10.3.4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
feult or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for the cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder feils to perform its obligations undo' Section 10.3.1, except to the extent that the cost and expense 
are due to the Owner’s feult or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§ 11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to deto'mine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owna" or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and tiie Contract Time will be adjusted as 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or feiling to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not febricated, installed or completed. Costs of correcting such 
rejected or nonconfi)rming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 

§ 11.2.2 After Substantial Completion 

.§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within the three-year duration of 
the Design-Builder’s post-occupancy obligations,, any ofthe Work is found not to be in accordance with the 
requirements of the Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written 
notice from the Owner to do so unless the Owner has previously given the Design-Builder a written accq)tance of 
such condition. TTie Owner shall give such notice promptly after discovery ofthe condition. During this period for 
correction ofthe Work, if the Ownea- fails to notify the Design-Builder and give the Design-Builda- an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
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for breach of warranty. If the Design-Builder fails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. 

§ 11.2.2.2 This year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ lli2.2.3 This period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builds nor accepted by the 
Owns. 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, wheths completed or partially completed, caused by the Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Buildar’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 

§ 11.3 Acceptance of Nonconforming Work 

If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 

ARTICLE 12 COPYRIGHTS AND LICENSES 

§ 12.1 Drawings, specifications, and other documents furnished by the Design-Builda", including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or entity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyrights. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Buildw and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
owner to transmit such information for its use on the Project. 

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instrumaits of Service for purposes of constructing, using, maintaining, altering and 
adding to the Project. . The license granted under this section permits the Owner to authorize its consultants and 
separate contractors to reproduce applicable portions of the Instruments of Service for use in performing services or 
construction for the Project. 

1.2.3.1 PROTOTYPE. The Owner shall have the right to use the Instruments of Service as a 
"prototype" design under South Carolina Board of Architectural Examiners regulations and policies. Any 
architect receiving the original plans from the Owna- must first acknowledge and accept frill responsibility 
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for the adequacy of the design for its new project, as well as absolve the original Architect of any 
responsibility of any kind as relates to the original design. Should the Owner provide the Documents 
and/or Specifications to the Architect(s) for other Projects, then the original Architect, if not retained for 
the other project(s), shall be relieved of any liabilities arising out of the other Project(s) and the Owner will 
indemnify and hold harmless the original Ardiitect from any Claims arising out of such other Project(s). 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason to obtain a limited, irrevocable and non-exclusive license for purposes of 
constructing, using, maintaining, altering and adding to the Project, subject to South Carolina regulations and 
policies concerning successor design professionals... 

§ 12.3.2 In the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The terms of this Section 
12.3.2 shall not apply if the Owner rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner fails to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure shall be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspension of the Work, the Design-Builder shall 
have no liability to the Owner for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all suins due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspetjsion. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining AVork shall be equitably adjusted. 

§ 13.13 If the Owner suspends the Project for more than 90 cumulative days for reasons other than the feult of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ written notice should tiie other 
party fail substantially to perform in accordance with the terms of this Agreement through no fault of the party 
initiating the termination. 

§ 13.1.5 The Owner may terminate this Agreement upon not less than seven days’ written notice to the 
DesignrBuilder for the Owner’s convenience and without cause. 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set forth in Section 2.1. 

§ 13.2 Termination or Suspension Following Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
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employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 

.4 The Owner has fiiiled to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. 

§ 13.2.1.2 The Design-Builder may terminate the Contract i1^ through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover fi'om the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fulfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover fi'om die Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

,1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses or foils to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of a public authority; or 

.5 is otherwise guilty of substantial breach of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owna- may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior rights of the surety: 

.1 Exclude the Design-Builder fi-om the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thereon owned by the Design-Builder; 

.2 Accept assignment of the Architect, Consultant and Contractor agreements pursuant to 
Section 3.1.15; and 

.3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Builder, the Owner shall furnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated in Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
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damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or interrupted by another cause 
for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

§ 13.2.4.2 Upon receipt of written notice from the Owner of such termination for the Owner’s convenience, the 
Design-Builder shall 

.1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, 
Consultants, Contractors, and purchase orders, and enter into no forther Project agreements and 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 

§ 14.1.1 Deflnition. A Claim is a demand or assertim by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 

§ 14.1.2 Time Limits on Claims. The Owner and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the othex, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. 

§ 14.1.3 Notice of Claims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by writtm notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14.0.2 Claims Arising After Final Payment. After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Buildo' shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 
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§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Surri, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

I (Paragraph deleted) 

§ 14.1.7 Claims for Consequential Damages 

The Design-Buildo" and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Work and otherwise available under this 
Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 

§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the Owna- initiates a Claim, the Design-Builder shall provide a 
written response to Owner wiAin ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or mcxe of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) roido' an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Owner lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information fi-om 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owner’s expense. 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to furnish additional 
supporting data, the Design-Builder shall respond, within t«i days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Owner will either reject or approve the Claim in whole or in part. 

§ 14.2.5 The Owner’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the parties 
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but subject to m^iation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1. 

§ 14.2.6.1 Either party may, within 30 days fi-om the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
dernand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notily the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builder’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 

I (Paragraph deletee^ 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days fi-om the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14.3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


I (Paragraphs deleted) 

ARTICLE IS MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

I The Contract shall be governed by the law of the place where the Project is located. 

§ 15.2 Successors and Assigns 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligatiois contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole wifiiout written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Ccmtract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to fecilitate such 
assignment. 

§ 15.2.3 If the Owner requests the Design-Builder, Ardiitect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 

Architect, Consultants, or Contractors to execute consents reasonably required to facilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all such consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 

The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. 
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§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, of to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to liie party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builds shall constitute a waiver of a right or duty 
afforded them unds the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Buildff shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Owner shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owno" from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangwnents for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

§ 15.5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5.2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builder’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Buildo- and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Owner will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such ConfidHitial Information that the transmitting party is 
authorized to transmit the Confidential Information. If a party receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

§ 15.6.1 A party receiving Confidential Information may disclose the Confidential Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
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entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the American Institute of Architects. 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents frequently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent from one statement and 
appears in another is not intended to affect the interpretation of either statement. 

§ 15.8.2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 


Conduct of the Design-Builder’s Principals, Employees, Agents and Representatives 

The safety and security of District staff, students and the general public are of utmost priority to the 
District. To that end, the Design Builder shall be responsible for ensuring compliance by the Design Builder and 
any employees, agents or representatives, or subcontractors of the Design-Builder, including all Design 
Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presence of students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurrence to the individual responsible 
and/or the Architect for whom the individual is a Ifrincipal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the 
Design-Builda'’s Principals, employees, agents, and represaitatives, and subcontractors, performing work on 
District property and contractually require the same of all Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the and Design Builder having 
committed violent crimes, crimes against children, or crimes of moral turpitude are allowed access to the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personnel or the District’s legal counsd 
immediately upon request. 


Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s prtMnotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotional 
materials for the Project. The Architect shall not make any representations in promotional and professional 
materials other than the identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or compl^ion of this Agreement. 


Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in coimection with the performance of this Agreement. The drug-free programs 
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shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the performance of this Agreemont and shall include all pricing and Change Order data. Such 
books and records related to the work covered under this Agreement shall be maintained by the Architect 
for a period of not less than three (3) years from the date of final payment to the Architect under this Agreement. 
This requirement shall also apply to any Design Consultants performing services under the Architect’s direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. Die Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requirement shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section VI of 
U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for 
Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, 
streets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned any other duties while aigaged in directing traffic. 

Safety Designee: The Design-Builder shall designate a competent individual at the worksite whose duty shall 
be the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down" areas or work areas by unauthorized 
individuals. 

Licenses and Permits: During the term of the contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that id«itifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: httD://procurement.sc.gov/PS/PS-irandivestment.Dhtm(.') Consistent with Section 11-57-310(6), 
the Contractor shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1,2012, all South Carolina employers are required to enroll in the U.S. 
Department of Homeland Security’s E-Verify program and verify the status of new employees within three business 
days, using E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. 

SC IMMIGRATION LAW, S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C. Code § 8-14-10 etseq. and agrees to provide to the Owner any 


AIA Document A141™-2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING; This AIA® Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 12:02:17 on 11/22/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1970631282) 


PAPR - 002567 



documentation required to establish either: (a) the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor; or (b) the compliance with this that diapter by the contractor and any subcontractor or 
sub-subcontractor. 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the 
Owner. 

ARTICLE 16 SCOPE OF THE AGREEMENT 
§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 AIA Document A141™-2014, Standard Form of Agreement Between Owner and Design-Builder 
.2 AIA Document AHD^—2014, Exhibit A, Design-Build Amendment, if executed 

.3 AIA Document A141™-2014, Exhibit B, Insurance and Bonds 

.4 Owner’s Request for Proposals No. 1415-91 (witii addenda) and Design-Builder’s Proposal to the 
same as accepted by the Horry County Board of Education. 

(Paragraphs deleted) 

.5 Post-Occupancy Requirements stated in Owner’s Request for Proposals No. 1415-91. 

This Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

I Joe Defeo, Chair of the Board of Education _ Robert Ferris, Authorized Member 

(Printed name and title) (Printed name and title) 
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Additions and Deietions Report for 

AIA Document A141™-2014 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 12:02:17 on 11/22/2015. 
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AGREEMENT made as of the twenty-third day of November in the year two thousand fifteen (2015'). 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolin a. 

335 Four Mile Rd I PO Box 260005 

Conway. SC 29528 

District Office Phone 843.488.6700 


FIRSTFLOOR ENERGY POSITIVE LLC. 
333 Fayetteville St.. Suite 225 
Raleigh. NC 27601 


New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91'> 

Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 
PAGE 2 

e- SUSTA I NABLE PROJECTS 


Per "Design Requirements” published for Solicitation No. 1415-91and , Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2. 2015. 
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Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Ovmer 
pursuant to Solicitation No. 1415-9 selected bvtheHorrv County Board of Education on November 2.2015.1, 


Per "Design Requirements" published for Solici tati on No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2. 2015, 
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Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuantto S oli citation No.1415-91 selected by the HorrvCcyuntv Board of Education on November 2. 2015- 


§ 1.1.5 Incentive programs the Owner intcnda to pursue for th e Proj e ct, including th ese- r -e lat e d to th e Sustainable 
Objectiv e , and any d e adlin e s for r e c e iving th e ino e nt i v es- that are dep e nd e nt on, or r e lat e d to, th e Design Builder’s 


(Identify inc e ntiv e programs th e Own e r intends to pursu e for the Proj e ct and d e adlin e s for submitting or applying 
fe r the incentive programs.) 

Number not used. 


Per "Design Reauiranents" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2,2015. 

§ 1.1.7 The Owner’s design and construction milestone dates; 


^ - Submission of D e sig n-Bu ild e r Pre posah 


i6-OtheHnilestone-datesi 

Per "Design Requirements" published for Solicitation No. 1415-91 


SFL+A Architects, P.A, 333 Fayetteville Street Suite 225. Raleigh. NC 27601. 


Per Design-Builder’s Proposal to Owner pursuantto Solicitation No.1415-91. 


Per Design-Builder’s Proposal to Owner pursuant to Solicitation No. 1415-91. 
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Per "Design Requirements" published for Solicitatiwi No. 1415-91 fSummarv of Services Required. Article St 
including all post-occupancy requirements published in the solicitaticai as amended bv addenda. 


(List nam e , addre s s - and oth e r information.) 

Executiv e Director of Facilities for a designee idoiitified in writing bv the ovyner.') 

Horry County Schools 

Facilities Department 1160 E Highway 50 

Conway, SC 29526 

843.488 .6965 


Owner may utilize third party project management which will also receive submittals. 


To be determined bv Owner. If reta ined, such c onsultants will be iden t ified promptly.. 


Robbie Ferris. S.C. AR.6106 
FIRSTFLOOR ENERGY POSn~IVE LLC. 

333 Fayetteville St.. Suite 225. Raleigh. NC 27601 
919-573-6350 


(Ch e ek th e appropriate box. If the Own e r and D e sign Build e r do not -se l e ct a method of binding disput e r e solution 

b e low, or do not - subs e qu e ntly - a g r ee in - writing to -a-b inding dispute r e solution other than litigation, Claims will be 

r e solv e d by litigation in a court of compet e nt jurisdiction.) 

[ ]— Arbitratiorr -p u r suant to Section 14;4 
{- X 1 Litigation in a court of competent jurisdiction 

\ J . \\jpvvtjjr/ 

jurisdiction, noniurv before a circuit judge in Horry County, SC. 


PAGES 

§ 1,4.7 Owner. The Owner is the p e rsen - e r-entity identified as such in the Agreement and is referred to throughout 
Ae Design-Build Documents as if singular in number. The tam "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have emplo y ees that are design professionals or otherwise skilled in 
construction or construction management, and sudi employees may, fi'om time to time , perform various tasks or 
duties for or o n behalf of the Owner under this Agreement. However, it is specifically understood that the Owner 
(includin g t hese agents a nd employees') has no obligation or duty to appl y s pecialty or professional knowledge and 
skill, and shall not be held to have undertaken to provide or perform any aspect of the Owner’s performance of this 
Agreement as a design professional or speciall y skilled and knowledgeable construction industry member or 
construction manager, and this principle appl ie s regardless of the Owner’s position titles or office division titles as 
may be applicable to such employees. 
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The Design-Builder may invoice the ovyner for $1,118,043. for its design work performed prior to the execution 
of the Design-Build Amendment. This amoun t i s within and part of the price agreed in the Design-Build 
Amendment. . 




t>a.ry i •» i /-m 

t?X trie IXlVUllVTUi 

§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. Ameunts-unpaid ( 



Owner will not nav interest on unpaid sums. This is a specific waiver of requirements of S.C. Code 


29-6-30 and 29-6-50. 


■>■»■« lil» lllSll *1 ■fSti ■Itl -IMiii H ■> 


Buildine Permit and Other Permits and Fees: No general building permit is required in accordance with 


6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical. 


electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 


cost to the District. Except for permits and fees which are the responsibili t y of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 


fees, permits, and such charges required for the successful completion of the work. For each day fnot countin 


Saturdays and Sundays, and not counting the day the Design-Builder submits its completed application to the 


authorit y') beyond five 151 days that a jurisdictional authority takes to respond to a permit application or similar 
permit request that is on the project’s critical path, the Design Builder may claim one ('ll additional day for the 


achievemen t o f Substantial Completion. 
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§ 3,1.4 The Design-Buildea- shall be responsible to the Owner for aets -acts, error s, and omissions of the 
Design-Builder’s employees. Architect, Consultants, Contractors, and their agents and employees, and other persons 
or entities performing portions of the Work. 


§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


The Office of School Facilities fOSFI in conjunction with the State Fire Ma rsh al sha ll dete rmine the e nforcement 
and inte r pretation of all the applicable codes and referenced standards on state buildings, including the 
District’s school facilities. 

§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. On a monthly 
basis, or oth e rwis e as agr ee d to by th e- Qwn e r and Design Build e r. As stated in the Design Requirements, the 
Design-Builder shall submit written progress r e port s to the Owner, re ports, photographs of Work in progress, and 
other data to the Owner electronically, or through the Owne r’s option, pr oject management software, showing 
estimated percentages of completion and other information identified below: 

PAGES 


.12 Additional information as < 
designated bv the Owner through its project management software data requirements. 

§3,1.8.2 In additien r- wh^ e th a G eartraet - Sum is the - Ge s t - of the Wor k with or without a Guaranteed 

Maximum Pric e , th e D e sign -B ui l d e r - shaH n nelud e th e ToH e w i ng additional information in its progr e ss reports: 


t 2- Equipm e nt util i zation r e port; and 

the Desian-Buildo' shall provide similar information through in-person progress report presentations to the Horry 
County Board of Education each month during one of the Board’s public meetings. 


§ 3.1.10 Certifications. Upon th e Own a -’s writt e n r e quest, the Design Build e r shall obtain from - D esign-Buildo' 
shall include in each Application for Payment a certification from each of the Architect, Consultants, and 
Contractors, and furnish to the Owner, these certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to whidi the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon the accuracy of the representations and statements 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 
services. 


§ 3.1.11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 
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rN umbers S4.2 & § 4 .3 intentionally not used] 
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Tiie-repert-shaH- also 4nclude 
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§ 4 . 4 Dcsign - Builder's - Proposal 
S 4,4 Design-Builder’s Construction Proposal 

§ 4.4.1 Up e n - th e Owner’s issuane e- of a writt e n cons e nt to proc ee d und e r Section A.2.2, the Design Builder shall 
prepare an d- submit the DesigH - Build e r’s Proposal to the Own e r. The D e sign Builder’s T he De s ign-Builder’s 
Construction Proposal shall include the following; 

.1 A list of the Preliminary D e sign documents and other information, including the Design-Builder’s 

clarification s , assumptions and d e viations from th e OwiCT’s Criteria, original Proposal Development 
Documents as proposed in the Owner’s procurement leading to this Agreement, upon which the 
Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation method and, if based upon th e Co s t of th e 
Worit plus a fee, a written statement of estimat e d co s t organiz e d by trade categories, allowances, 
conting e ncies. D e sign Build e r’s F e e, and oth e r - items that compris e th e Contract Sum: method: 

.3 The proposed date the Design-Builder shall achieve Substantial Gompl e tion: Completion : 


.6 TTie date on whidi the Design-Builda'’s Construction P roposal expires. 

§ 4.4.2 Submission of the Design-Buildff’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions under which the Work is to be 
completed. 


S 5.1.2.1 The Design-Builder shall submit three copies of all Constructicn Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 
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Maintenance of Record Drawings: The Contractor shall maintain at the worksite one ('ll record copy of the 
Contract Documents including approved changes in good order and marked curroitlv to record changes and 
selections made during performance of the work. A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Ardiitect and District when present at the 
worksite. W hen require d by t he Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by wav of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of "as-built" detail to the Architect at final completion of all 
work, excluding punch list items as re qui red by the C o ntract Documents. 

Professional Certifications; When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

Contractor’s Quality Control Program; The Contractor shall institute and maintain throughout the contract 
term a qual it y control program, designed to ensure the work performed is in accordance with the Contra ct 
Documents, including any changes, at all times and in all respects. The program shall includ e providin g daily 
supervision and conducting frequent inspections bv the Worksite Superintendentfsl. 


1. Compliance with Employment Laws: Bv entering into a Contract Agreement, the Contractor agrees to abide 
bv all applicable laws pertaining to employment including, bv wav of illustration and not limitation , the following: 

A. Title VII of the Civil Rights Act of 1964. as may be amended. 

B. Age Discrimination i n Employment Act of 1964. as may be amended. 

C. Title I of the Americans Disabilities Act of 1990. as may be amended. 

D. Equal Pay Act of 1963. as may be amended. 
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E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act Code 37-10-10 et seo . . as may be amended. 

G. South Carolina Worker’s Compaisati on Act. Code 42-1-10 et seo., a s may be amended. 

Th e Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except wiien such condition is a bona fide 
o ccupational qualificat i on reasonably necessary for normal o pe rations of the Contractor. The Contractor, in 
a ll solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer," The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purdiase agreement of more than 
$ 10 . 000 , 

Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government the District does not withhold from the contract payments any Federal or State income taxes, or attv 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other b aiefits such as worker’s compensation for the benefit of any Contractor, 
subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A, The Project Manager shall se cu re the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Manager during the course of the project without approval of the Dis trict. 

Project Key Staff — Worksite Superintendenttsl: The Craitractor shall employ at least one (11 full-time, 
competent Worksite Superintendent and, if required bv the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendentlsl. No less than one HI Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of anv work bv the Contractor’s own forces or subcontractors and 
during d el iverv of any materials. The Woricsite Superintendent shall not perform the work of anv trade or other 
duties: however, the secondary Worksite Superintendent mav perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved bv the District. The Contractor shall not change anv Worksite 
Su perintendent or the duties or status of same during the course of the project without approval of the District. 
The Worksite Superintaidemtls') shall enforce strict discipline and good order among the Contractor’s 
representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications: The Project Manager and Worksite Superintendentfsl are representatives of the 
Design Builder and communications give n to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 
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§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
bu i ld i ng p e rmit a s well as any oth e r permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.7.2 If the Design-Builder ^anges -desires to change anv of the personnel, Contractors or suppliers identified in 
the Design-Build Amaidment, including but not limited to anv contractor or design professional identified b v the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
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proposed new p ersonnel, design professional. Contractor or supplier or (2) that the Owneff requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 
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§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If th e rej e ct e d p e r - s e n- e r 
entity was reasonably capabl e of p e rforming th e Worlc, the Contract Sum and Contract Tim e shall be increa s ed or 

d e cr e as e d by th e diff e r e nce; if any, occasion e d by such chan ge , - a n d - an appropriate Change Order shall be issu e d 

b e f efeee mmencement of the sub s titute person or e ntity’s Work. However, no incr e as e in the Contract Sum or 

Contract Tim e shall b e allowed for such chang e unl e ss th e De s ign Build e r ha s- act e d promptly and responsively in 

s ubmitting names as required. 


^e- In addition to any Owner requirements to keen electronic project data up to date, the Design-Buildg' shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractorlsl for costs the Owner incur s t faafare 
payabl e to a separat e contraotor - and other contractorfsl. re snectivelv. incur because of the Design-Builder’s delays, 
improperly timed activities or d e fective construction. The Owner shall be responsible to the D e sign - Build a ' for -ees t s 
th e D e sign Build e r incurs becaus e of a s eparat e contractor’a d e lays^ improp e rly timed activ i t i es, damag e to th e 
Work or defective construction. 
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,4- Additional costs of - prof e ssional s e rvioeai .Change Order Allowable Pricing: For any change in 

contract price, the Contractor shall provide, itemize, and justify with appr o priate supporting data, 
direct costs attributable to the change. Direct costs attributable to the change in work shall be limited 
to the following: 

A. Costs of materials, equipment and processes to be incorporated into the work including costs of 

shipping, hand l ing, fabricating, sales tax (8% required in Horry County and 9% within certain 
incorporated parts of the City of Myrtle Beach as of August 1.20091. o r other such costs mherent in 
the provision and d elivery of such materials, equipment and processes by the sup plier or 
manufacturer. 

B. Costs of direct labor based on actual hourly labor rates multiplied by the actual work hours required to 

accomplish the change in work when such change in work results in additional contract time or labor. 

No Contractor or subc ontract or shall ask for direct labor costs, when work required can be 
accomplished with the existing work force, in conjunction vyith other concurrent work, and during the 
current approved contract time. T h e hou rly labor rate for any additional contract time or laborers shall 
be actual hourly rates not to exceed thirty dollars ($301 per hour unless documented proof of payment 
of a higher hourly rate for a specific skilled labo rer is approved by the District prior to Change Order 
ex ecution. 

,2- Costs of labor, including social s ecurity, unemployment insuranc e , fringe benefits required by 

ngr ftfi m a nt nr cu s tom, nnd workers’ compensation in s urane e iC. Costs of fringe benefits for additional 
direct labor, including social securitv. unemployment or other taxes, health and workers’ 
compensation insurances, or other benefits required by agreement, custom or applicable laws. Such 
fringe benefit rate shall not exceed twentv-eight percent (28%') and the Di strict has the right to 
request itemized documentation proving the fringe benefit rate used. 

D. Costs of machinery or equipment rented or leased in the short term specifically fo r c ompletion of the 
a dditional work to be performed. Sudi equipment rented/leased shall not customarily be owned by 

Additions and Deietions Report for AiA Document A141™-2014. Copyright © 2004 and 2014 by The American Institute of Architects. Ait rights reserved.^ 
WARNING: This AIA® Document is protected by U.S. Copyright Law and internationai Treaties. Unauthorized reproduction or distribution of this AiA® 
Document, or any portioi) of it, may result in severe civil and criminal penalties, and will be prosecuted to the maicjmum extent possible under the law. 
This document was produced by AIA software at 12:02:17 on 11/22/2015 under Order No.0239S86208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1970631282) 


PAPR - 002577 










t he Contractor or any subcontractor affected bv the change but shall be necessary to the 
accomplish ment of the work require d. Co pies of invoices for such rental shall be provided to 
document th e cost of rental or lease of machinery or equipment. The District shall not pay for use of 
Contractor- o r subcontractor-owned equipment or machinery, which costs are included in the 
over hea d computation. 

- Costs of mat e rials, supplies and equipment, including cost of transportation, wh e th e r incorporated or 

oonsum e d: E. Costs of permits or inspection fees directly attributable to the change in work and not 
included as part of the C ontractor’s requirements nor attributable to the Contractor’s nonperformance 
or non-conformance to the Contract Agreement. 

F. Other such direct costs directly attributable to the yyork and approved bv the District. 

G. Any additional cost resulting from an amendment to performance and payment bonds but in no event 

m ore than on e per cent (1%) after application of overhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required bv the Surety- 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of the District. 

Unallowable Costs: Any costs which may be perceived bv the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be con sidered part o f the o ver head and 
profit r ate applied to direct costs. Such costs not to be included in direct costs shall be. bv wav of 
illustration and not limitation: 

A —— R e ntal e e sts of machin e ry and e quipm e nt, e xolu s iv e- of hand tools, whether r e nt e d fi'om the 

D e sign Build e r or others: A. Labor hours and fringe benefit costs of the worksite superintend entfsl 
when such costs were included, or should have been included, in the original bid submitted or result 
fi-om the Contractor’s inability to meet the approved schedule or required completion date. The 
Contractor must prove, to the satisfaction of tiie District such additional costs are directly attributable 
to any extension of time bevond the last approved completion date. An increase in contract price for 
additional site supervision shall be at the D ist ricts’ sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination of 

subcontraaors. suppliers or Contractor employe es. 

C. Costs related to use, rental, purchase or replacement of equipmait generally or customarily necessary to 

accomplish the work but not to be incorpea-ated into the work such as. bv wav of illustration and not 
limitation, hand tools, generators, cleaning equipment scaffolding, signage, fencing, vehicles, fuel, 
and so forth. 

D. Transportation or travel costs related to the transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksite or between worksites or to pi ck-up and deliver materials, 
equipment and processes to the worksite bv the Contractor’s or subcontractor’s own forces including 
parking, tolls, fines, meals, per diem, hotel, living expenses, or other such costs. 

iS- Co s ts e f premium s for all bonds and insurance, p e rmit fees, and sal es , use or s i milar tax e s relat e d to 

fil e Work: and E. Costs attributable to expediting delivery of materials, eq ui pment or processes 
including telephone c alls, facsimile transmissions, copying, employee labor and benefits, and so 
forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office staffing. 

equipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses. 

temporal’/ utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such indirect costs of doing business or costs normally considered inclusive in overhead. 

Allowable Overhead and Profit Charges; Additional overhead and profit attributable to the change in contract 
pricing shall not exceed the followin g: 

A. For work performed bv the Contractor’s own forces, a maximum of ten percen t fl O%'l of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed bv a subcontractor’s own forces, a maximum of ten percent Cl 0%). of the allowable direct 
costs. 
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C_ For work performed by a subcontractor , overhead and pr ofit of a maximum of five percent (5%) is 

allowable by the Contractor for admini stratio n of the sub-contract. 

t 6- Additional -e ests of supervision and fi e ld offic e personnel directly attributable to th e dMH - g e rR etainage: 

The District requires a retainage of th ree an d one-half percent (3.5%') of the total contract price, as may be amended 
by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of the 
Agreement a nd pay able at the time of final payment after al fiill completion of all work to be performed an d all 
requirements established in the Agreement and acceptance by the District. b1 submittal of all closeout doc um ents, 
and c~l submittal of an affidavit of payment of debts/claims, if requeste d by the District for every subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retaina ge 
withheld. As a condition of the contra ct no more than three and one-half percent (3.5%') shall be retained from the 
progress payments of any subcontractor by the Contractor until final completion of that portion of the work. 

Prom pt p ayment of retainage to all subcontractors at final com pletio n of their a cce ptable work regardless of timing 
during the contract is mandatory. The Contra ct or shall, at fin al completion, e nsure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted wo rk o f any subcon tr actor nor to materials or equipment 
purchased from any supplier unless such amounts are in dispute and the Contractor has not requested payment for 
such d is puted amounts to date. Such amounts in dispute shall be identified on the Con tractor’s affi davit of payment 
of d ebts/claims submitted with final documents. 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to eva luat e , giv e netiee-eTor-enferee-meehanie-’s 
Ue n right s . Suoh information - shall includ e a corr e ct stat e m e nt of th e r e cord l e gal title to the prop e r^ - on which th e 
Project i s locat e d, usually r e f e rr e d to as the sit e , and - t he- Owner’s int e rest therein. give notices of project 
com mencement and take other action to protect the integrity and exclusivity of the project payment bondfsl. 
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§ 7.2.4 The Owner shall cooperate with the Design-Builder in securing building land development, zoning, and 
other permits, licenses and inspections. 


§ 7.2.7 Prior to the execution of the Design-Build Amendment, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Pr o posal. Tha’ c aften - the D e sign Build e r 
may only r e que s t suoh -ev idaic o if (1) th e Own e r fails to mak e paym e nts to th e D e sign Bui l d e r as th e D es ign Build 
Docum e nts r e quir e ; (2) a chang e in the Work mat e rially chang e s the Contract Sum; or (3) th e D e sign Build e r 
i d e ntifi es in writing a r e asonabl e conc e rn r e garding th e Own e r’s ability to mak e paym e nt whai du e . Th e Own e r 
shall furnish suoh e vid e nc e as a condition pr e cedent to oommenc e ment - er CCTitinuation of th e W e ric - w tih e portion of 
th e Work aff e cted by a mat e rial chang e . Aft e r th e 0>Vn e r furni s h e s the e vid e nc e? the Own e r s hal l not mata'ially vary 
such financial arrang e m e nt s without prior notic e to th e D e sign Builder. P roposal.. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Ovmer or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents fire Owner discovers. 


If the Design-Builder defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. Li such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Buildesr are not sufficient to cover such amounts, the 


Additions and Deletions Report for AIA Document A141^”-2014. Copyright ©2004 and 2014 by The American Institute of Architects. All rights reserved. 
WARNING: This AIA^ Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA'^ a a 
Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. 

This document was produced by AIA software at 12:02:17 on 11/22/2015 under Order No.0239586206_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1970631282) 


PAPR - 002579 


Design-Builder shall pay the difference to the Owner. For Work on the c ritical path to benefi cia l occupancy of the 
Project for defined component thereof) the ten-dav period referenced herein is reduced to five (51 days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under S 3.1.9. 


S 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL C OMPL ETION OF THE WORK. 

The Owner and the Contractor agree that time is of the essence and t hat the Owner w ill su ffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of c o ntract bv failure to achieve substantial completion are: use of relocatable classrooms: 
use of alternate sites for the educational program: disruption of class locations: disruption of athletic program: 
disruption of public service activities planned for the project: loss of rental of the project: security risks due to 
comingling of project workers with additional persons on and near the site: additional safety risks of eq uipment. 
vehicles, and unfinished work on the campus during the academic term: general disruption of the teaching and 
learning process due to project activities during the a ca demic term: movin g e quipment during th e academic term 
when students and full staff are present: harm to the Owner’s reputation and established goodwill among the 
co mmunity, parents, students, and staff due to late delivery of the project: loss of student morale and academic 
performance due to the ongoing Work during the academic term: harm to the Owner’s public relations: disruption 
and inefSciencv of the management of all the Owner’s facilities and other cu rrent constru ction proj ects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete bevond die Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 vyill be due from the Design-Builder to the Owner: for each day the 
Work is not Finally Complete bevond the Contract Time allowed for Final Compl etion, liquidat ed dam ages of $5 00 
wi ll be due from the Design-Builder to the Owner. 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or delay in purchase of anv project property or owne r provided surve yin g and 
testing of suc h pro pertvl: or bv an act of god, tornado, fire, hurricane, blizzard, earthquake, typhoon, or flood that 
damages completed work, stored material, or impedes progress of the work: bv delay authorized by the Owner 
pending mediation and binding dispute resolution or by other causes that the Owner determines may justify delay, 
then the Contract Time shall be extended by Change Order for sudi reasonable time as the Owner may determine. 

PAGE 21 

§ 8.2.3 This S e ction 8 .2 do es not pr e clud e r e cov e ry of damag e s for delay by either party undg - eth e r provi s ions - ef 
th e - D e sign Build Docum e nts. 

S 8.2.3 Weather Delays; When adverse weather conditions are the basis for a req ue st for additional time, such 
request shall be documented bv data substantiating the weather conditions.. Sudh time extension request shall be in 
writing and submitted to the District with its Application for Payment. The approved extension of time shall be 
incorporated in the next Change Order. 

S 8.2.4 Anticipated Weather Delays: A total of two (21 days per calendar month ('non-cumulativel shall be 
anticipated bv the Contractor as "adverse weather." and such time shall not be considered justification for an 
extension of time. If adverse weather days bevond the two (21 days anticipated are substantiated bv written 
(NOAA') data indicating precipitation greater than .10" occurred that day an extension of time will be allowed to the 
extent of one (11 full day of extended time for each full working day of adv erse weathe r con ditions .. If th e 
precipitation over .10" is so great that it causes subsequent work days to be lost those days may also be requested as 
a time extension and will be granted day for day basis for days lost in construction operations. A request for 
adverse weather extension shall not be allowed after the date established for substantial completion. 
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§ 9.3.1 At least te» -TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 


Th e Owner shall, within s even days after - r e c e ipt of the Design Build e r’s Application for Payment SEE $ A.1.5.1.3 
FOR SCHEDULE. In accordance with the schedule set forth in S A.l.S.1.3. the Owner issue to the Design-Builder 
a Certificate for Payment indicating the amount the Owner determines is properly due, and notify the 
Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 
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.7 repeated or substantial failure to carry out the Work in accordance with the Design-Build Documents. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for the Work. If th e D e sign Build e r fails - te 
furnish such e videnc e within sev e n days, the Owner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, except os may otherwise b e r e quired by law. Contractor. 


§ 9.6.7 Unless th e D e sign Builder provid e s the Owner with a paym e nt bond in the fuH - p e Ral sum of the Contraot 
Sum, payments r e ceiv e d by th e Design B uilder for Work prop e rly p e rform e d - by th e Archit e ct, Consultants, 
Gontraotors and other p e rson or e ntify providing servie es r e r - work for th e D e sign - Build e ri - shall bo held by the 
D e sig n- Build e r for the Arohit e ot and those Consultant s , Co H tfaet<» s , or eth e r p e rson ot e ntity pr o viding s e rvic e s or 
WOT - k fo r th e D e sign Builder, for which payment was made b y th e Owner .-Nothing contain e d hCT e in -^ i a H - r e quir e 
mon e y to b e plac e d in a separate account and not comm i ng le d with money of th e D e s i gn Build e r, sha l l cr e ate any 
fiduciary l i ability or tort liabil i ty on th e- part of th e Design Build e r for br e ach of trust or shall e ntitl e ony p a -son or 
e ntity to an award of punitive damag e s against the D e sign Build e r for br e ach of th e requiremmts of this - provision. 
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§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Ownea' agrees to accept 
separately, is substantially complete, the Design-Buildo' shall p r e par e and submit to th e Own e r submit t o frie Owner 
an occupancy permit issued by the South Carolina OiBBce of School Facilities and a comprehensive list of items to be 
completed or corrected prior to final payment. Failure to include an item on such list does not alter the responsibility 
of the Design-Builder to complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall mak e-a n insp e ction to - d e t e rmin e wh e th e r the 
Work or - d e signat e d portion th e r e of i s s ubstantially compl e te. If th e- Own e r’s insp e ction r evi ew the Work.. If the 
Owner’s review discloses any item, whether or not included on the Design-Builder’s list, 'vriiich is not sufficiently 
complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the Work or 
designated portion thereof for its intended use, the Design-Builder shall, before issuance of the Certificate of 
Substantial Completion, complete or correct such item upon notification by the Owner. In such case, the 
Design-Builder shall thai submit a request for another insp e ction by the Owner to determine Substantial 
Gompl e tion. r eview of the Work bv the Owner. 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Buildo' will pr e par e for 
the Own e r’s signatur e obtain for the Owner an occupancy permit issued by the South Carolina Office of School 
Facilities and a Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of 
Substantia] Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, 
utilities, damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items 
on the list accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on 
the date of Substantial Completion of the Work or designated portion thereof unless otherwise provided in the 
Certificate of Substantial Completion. 


§ 9,9,2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly i nspe ct 
review the area to be occupied or portion of the Work to be used in order to determine and record the condition of 
the Work. 
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.2 failure of the Work to comply with the requirements of the Design-Build Documents; er 
.3 terms of special warranties required by the Design-Build Doouments. D ocuments: 

A _ Dost-occuoancv services to be provided by or through the Desien-Builda'. 
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§ 11.2.1 Before or After Substantial Completion. The Design-Buildea- shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting sudi 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


§ 11.2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within one-year-aftep^he'date-ef 
Su b stantial Compl e tion of th e Work or d e signat e d portion fe e r e of er - oft e r thedat e fOT oomm e no e m e nt of warranti e s 
es tablish e d under S e ction 9.9.1, or ^terms of on apylieab le- sp eei a l- warranty r e quir e d ^ the Desig n Build 
Dooum e nt s . the three-vear duration of the Design-Builder’s post-occupancv obligations., any of the Work is found 
not to be in accordance with the requirements of the Design-Build Documents, the Design-Builder shall correct it 
promptly after receipt of written notice from the Owner to do so unless the Owner has previously given the 
Design-Builder a written acceptance of such condition. The Owner shall give such notice promptly after discovery 
of the condition. During th e on e y e ar t his p eriod for correction of the Work, if the Owner fails to notify the 
Design-Builder and give the Design-Builder an opportunity to make the correction, the Owner waives the rights to 
require correction by the Design-Builder and to make a claim for breach of warranty. If the Design-Builder fails to 
correct nonconforming Work within a reasonable time during that period after receipt of notice fi'om the Owner, the 
Owner may correct it in accordance with Section 7.9. 

§ 11.2.2.2 The one - v e ar This year p eriod for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ 11.2.2.3 Th e on e y e ar T his period for correction of Work shall not be extended by corrective Work performed by 
the Design-Builder pursuant to this Section 11.2. 
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§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the one y e ar 
two-year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builda’s obligations other than 
specifically to correct the Work. 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Wo rk may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work bv inaction or implication. 


§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusiv e ly for purposes of constructing, using, 
maintaining, altering and adding to the Project, provid e d - fiiat th e Owner substantially pa^forms its obligations, 
including prompt paym e nt of all sums wh e n - du e ; und e r - th e- D e sign ■ Build Docum e nts. P roject. . The license granted 
under this section permits the Owner to authorize its consultants and separate contractors to reproduce applicable 
portions of the Instruments of Service sol e ly and exclusively f or use in performing services or construction for the 
Project. If th e D e sign-Build e r rightfully terminates this Agr ee m e nt for oau se- as provided in Section IS.L^-er 

1.2.3.1 PROTOTYPE. The Owner shall have the right to use the Instruments of Service as a 
"prototype" design under South Carolina Board of Architectural Examiners regulations and policies. Any 
architect receiving the original plans fi'om the Owner must first acknowledge and accept full responsibility 
for the adequacy of the design for its new project, as well as absolve the original Ardhitect of any 
responsibility of anv kind as relates to the OTiginal design. Should the Owner provide the Documents 
an^or Specifications to the Architectfsl for otho- Projects, then the original Architect, if not retained for 
the other proiectfsi. shall be relieved of anv liabilities arising out of the other Proiectfs') and the Owner will 
indemnify and hold harmless the original Architect fi-om anv Claims arising out of such other ProiectfsI. 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licaises fi’om the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Buildar’s 
licenses fi’om the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated for any reason oth e r than th e default of th e Owner or in th e e vwit th e D e sign Build e r’s 
Archit e ct, Consultant s , or Contractors t e f t n i nat e- th e ir agr e em e nts with th e D e sign ' Build e r for cause, t o obtain a 
limited, irrevocable and non-exclusive license solely and e xclusiv e ly for purposes of constructing, using, 
maintaining, altering and adding to the Project, provid e d that th e Own e r (1) agr ee s to pay to th e Architect, 


to South Carolina reeulaticxis and policies concerning successor design professionals... 

§ 12.3.2 In the event the Ovwier alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other po’son or entity providing services or work for 
any of them, fiom all claims and causes of action arising fiom or related to such uses. The Own e r, to the extent 
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e xt e nt such costs and e xpens e s aris e from the Owner’s alt e ration or u s e of th e Instrum e nts of S e rvic e und a * this 
Section 13;3rr2r^hfrterms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to temination. togeth e r with Reimbursabl e- Ex - gais e s th e n due t ermination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Seetion 13.1.6 be greater than the compensation set forth in 
Section 2.1. 
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§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
including reasonable overhead and prefifc- profit on that exeeuted Work, and costs incurred by reason of such 


§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Buildo" shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Cefttraefc Contract and are expressly included in the performance of 
the Work covered by the Design-Builder’s performance bond. 
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§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination, along - with reas o nabl e overhead and 
prof i t on - th e- W<»k-no t-e x e out e d. t ermination. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builda' shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicabl e law, but in any ca se- not more than 10 years after th e date of Substantia l Compl e tion 
of th e Work. Tir e Own e r and D e sign Build e r wa i v e all c l aim s a n d caus e s of action not oomm e no e d -i a - aeeordan ee 
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§ 1 4 .1.6.2 If adv e rs e w e ath e r oonditiiyis or e the basis for a Claim for additional tim e ;- 8 udh Claim shall - be 
docum e nted by data s ubstantiatin g- faat w e ath e r conditions w e re abnormal for th e period of time, could not hav e 
b ee n r e a s onably anticipat e d, and had an adv e rs e e ff e ct on the sch e dul e d construction. 


.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the Wa feWork and otherwise available under this 
Agreement. 
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mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 



havingj urisdiot i&H-the r e efi 



Additions and Deletions Report for AIA Document A141™-2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. 
WARNING; This AIA* Document is protected by U.S. Copyright Law and international Treaties. Unauthorized reproduction or distribution of this AIA* 
Document, or any portion of it, may result in severe civil and crinninal penalties, and will be prosecuted to the maximum extent possible under the law. 
This document was produced by AIA software at 12:02:17 on 11/22/2015 under Order No.0239S86208_1 which expires on 07/14/2016, and is not for resale. 
User Notes: (1970631282) 


PAPR - 002585 






































§ 1 4 . 4 . 4 .3 Th e Owner and Design Build e r grant to any p e rson or e ntity mad e- a^arty ^e- oa arbitration conducted 
H ftd e r this S e ction 1 -4 . 4 , wheth e r by joinder or consolidation, the same rights of joind e f and oon s olidatien as th e 
Owner and - B e sign Build e r und e r this Agr ee m e nt. 


The Contract shall be governed by the law of the place where the Project is locoted except that, if th e- parti e s have 
se l e ct e d arbitration as the method of binding disput e r e solution, the F e d e ral Arbitrat i o ft Act shall gov e rn 


PAGE 34 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messagin g fun ctionality of BIM and/or project 
management software used by the parties for the project. 
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Conduct of the Design-Builder’s Principals, Employees. Agents and Representatives 

_ The safety and security of District staff, studaits an d t he general pu bl ic are of utmost priority to the 

District. To that end, the Design Builder shall be responsible f or ensuring c om pliance bv th e Design Builder and 
any employees, agents or representatives, ca- subcontractors of the Design-Builder, including all Design 
Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fi'atemizing with, threats to. or use of abusive or profane language in the presence of students, parents , 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horrv County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1.000 per occurrence to the individual responsible 
and/or the Architect for whom the individual is a Principal, employee, agent or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the 
Design-Builder’s Principals, em pl oyees, agents, a nd represen tati ves, and sub contractors , perf orming work o n 
District nroneitv and contractually require the same of all Design Consultants, their employees, agents, and 
representatives. No employees, agaits or representatives, or subcontractors, of the and Design Builder having 
committed violait crimes, crimes against children, or crimes of moral turpitude are allowed access to the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the oflSces of th e 
Design Builder and made available to approp ri ate District per sonnel or the District’s lega l counsel 
i mmediately upon request. 


Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional a n d profess iona l materials. The Design 
Builder shall be give n reasonable a ccess to the c o mpleted Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in the District’s promotiona l 
materials for the Project. The Architect shall not make any rep r esentations in promotional and professional 
materials other than the identification of the District without the D i strict’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survi v e termin ati on or comp leti on of this Agreement 
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Drug-Free Workplace 


The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement. The drug-free programs 
shall conform to Title 44. Chapter 107. S 44-107-10 through S 44 -107 -90 of the South Carolina Code of Laws as 
may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books an d 
records relate to the perfo rmance of this Agr ee mait and shall include all pricin g and Chang e Or der data. Such 
books and records related to the work covered under this Agreement shall b e maintained by the Architect for 
a period of not less than three (31 years from the date of final payment to the Architect under this Agreement. 
This requirement shall also apply to any Design Consultants performing services under the Architect’s direction. 

The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Ardiitect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project a re 
available for inspection at the location s pecified bv the District within sev e ntv-two (72') hours of notification at 
no additional cost to the District. This reguironent shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site; The Design-Builder shall conduct its operations in a manner to not 
intoTupt pedestrian or vehicle traffic except as approved bv the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allowing maximum use of streets, 
sidevyalks. parking areas o r o ther pedestrian a reas and reduce to a minimum any hazard to traffic or pedestrians. 
The Design-Builder shall use worker and traflSc control signs and devices necessary to comply with Section VI of 
U.S. Department of Labor. Federal Highway Administration. Manual on Uniform Traffic Control Devices for 
Streets and Highways (Wash ington. DC: GPO) as ma y be amended, to facilitate traffic control on public roads, 
streets, or highways when work performed obstructs public trafiSc. When such traffic areas are obstructed to anv 
extent bv work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned anv other duties while engaged in directing traffic. 

Safety Designee; The Design-Builder shall designate a competent individual at the worksite whose duty shall 
be the prevaiticxi of accidents and the implementation and monitoring of all OSHA construction safety sta n dards 
and rcouiremaits. The comp^ent individual shall serve as spotter vyhere there is exposure of pedestrians, students. 
parents, or visitors to falling debris and, in addition, shall ensure on a daily bas is t hat all fencing or o th er safety 
barriCTS are in an upright position to prevent ingress and egress to "lav down" areas or work areas bv unauthorized 
individuals. 


Licenses and Permits; During the term ofthe contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if anvl. permits, 
inspections and related fees for each or anv such licenses, permits and/or inspections required bv stat e, co unty, 
city or other government entity or unit to accomplish the work specified in this solicitation and th e c ontract. 

_ Iran Divestment Act; The fran Divestment Act List is a list published bv the FStatel Board pursuant to 

Section 11- 57-310 that idaitifies persons engaged in investment activities in Ira n. Currently, the list is available at 
die following URL: h ttp:// procurement.sc.gov/PS/PS-irandivestment.phtmO Consistent vyith Section 11-57-31 OfB~>. 
the Co ntractor shall not contract with anv person to perform a part of the Work, if. at the time you enter into a 
subcontract that person is on the then-current version of the Iran Divcstmoit Act List 

Immigrant Workers: Die "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
lega l status of new em ployees and prohibits employment of anv worker who is not legally in this country and 
authorized to work. Effective January 1.2012. all South Carolina em pl oyers are required to enroll in the U.S. 

Department of Homeland Security’s E-Verifv program and verify the status of new emplo yee s within three business 
days, using E-Verifv. Failure to use E-Verifv to verify new hires will result i n probation for the employer or 
sus pension/revocation of the employer’s business licenses. 
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sc IMMIGRATION LAW. S.C. Code S 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will com ply wit h the require ments of S .C. Code $ 8-14-10 etsea. and agrees to provide to the Ow ner any 
documentation required to establish either: fal the applic abili ty of that chapter to the contractor, subcontractor, and 
sub-subcontractor: or (b) the compliance with this that chaptear bv the contractor and any subcontractor or 
sub-subcontractor. 


Business license, insurance, and bonds must be obtained prior to issuan ce o f a Notice to Proceed. Failure to obtain 
these within thirty (301 days of execu tion of the agreement makes this Agreement voidable at the option of the 
Owner. 
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.4 AIA Docum e nt A141™ 2014, Exhibit C, Sustainabl e Proj e cts, if completed 

vS- AIA Document £203''''^ 2013, Building Ifaformation Modeling and Digital Data Exhibit, if 

comp le t e d, or th e following: O wner’s Request for Proposals No. 1415-91 fwith addenda! and 
Design-Builder’s Proposal to the same as accepted bv th e Horry County Board of Education. 


76 -0th«7 

^5_ Post-Occunancv Requirements stated in Owna~’s Request f or Pro posals No. 1415-91. 


Joe Defeo. Chair of the Board of Education _ Robert Ferris. A ut horjzed^Member 
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Certification of Document’s Authenticity 

AIA® Document D401™ - 2003 


I,_, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 12:02:17 on 11/22/2015 under Order No. 0239586208 1 from AIA Contract Documents 
software and that in preparing the attached final document I made no dianges to the original text of AIA® Document 
A141™ - 2014, Standard Form of Agreement Between Owner and Design-Builder, as published by the AIA in its 
software, other than those additions and deletions shown in the associated Additions and Deletions Report. 


(SignedJ 


(Title) 


(Dated) 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 

Attachments: 


Keith R. Powell 

Sunday, November 22, 2015 12:17 PM 
'Robbie Ferris' 

RE: CORRECTED E: RE revisions to checked draft 11_20_2015 

673449 EX A - Final - (l).pdf; al41 ffep - Final - (l).pdf; EX B v2 - Final - (l)(l).pdf 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Robbie Ferris [mailto:RFerris@sfla.biz] 

Sent: Saturday, November 21, 2015 7:10 PM 
To: Keith R. Powell 

Cc: Aaron Thomas (athomas@metconus.com); Michael Richter 
Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 

Keith, 

When you make these changes I need to send the final to the bonding company for their approval. 

Flere are my comments. 

I just happened to find one item A.3.1.6 and A.3.1.7 that I thought were had agreed upon that was changed. If there are 
other substantial things that you changed please let me know where they are. 

Main Document 

• The weather delays and anticipated weather language I sent you thins morning or something like that needs to 
be included. Most of our subs plan on working Saturday and or Sunday to get the work done. To not allow rain 
days if they fall on the weekend would be to defeat the purpose. Also we are told getting a rain day out of HCS 
with their current language takes a supreme court Judge, seriously! We don't want to have to hire a scheduling 
expert and a lawyer every time it rains. The language needs to be simple , if it rains more than 2 days per month 
we get the extra days. As I see it were are saving FICS a lot of embarrassment by making this concession. They 
unnecessarily delayed the procurement process not us. I would rather not recount the delays because it would 
be unproductive at this point. We are taking risk here. What if we have a dry year? Regardless of the time 
extensions they should know we will do everything in our power to finish these jobs when they need them. We 
would not be able to withstand the political pressure of kids not have a school to attend even if we contractually 
had the time. 

Exhibit A 
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• A.l.5.1,3-exhibit f that you sent us from HCS says if we submit application for payment by the 25'^'^ we get paid 
by the 15'*' of the following month. The last blank is (30) days according to exhibit F 

• A,2.2 May 1^' goes here I think 

• A.3.1.6- We need something like this, again, we don't need to argue about if our proposal complies with the 

conceptual design or any other project requirement. They accepted our proposal.. 

The design builders proposal clarifies the design builders assumptions and clarifications. 

• A.3.1.7- The design builders proposal has been determined by the owner to be an acceptable interpretation of 
the RTF and the project requirements. 


From: Keith R. Powell rmailto:kpowell(a)childs-halliqan.net1 
Sent: Saturday, November 21, 2015 4:14 PM 
To: Robbie Ferris 

Subject: CORRECTED E: RF revisions to checked draft 11_20_2015 

Importance: Fligh 

Forget prior. Here they are. Remote computer not as simple as being there. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 

How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803)254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Robbie Ferris rmailto:RFerris(a)sfla.biz1 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 
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Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a little and take 
some of theP's that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas < athomas(5)metconus.com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(S)sfla.biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that could cause confusion. The 
attached revision made 2 minor changes to what we sent last night: 

1. On weather delays I deleted the reference to the 10 year NOAA average being a baseline we 
would compare to. I did this because if we are already using 2 days per month as the baseline 
for adverse weather all we need NOAA for is to substantiate the days over 2 so it is not 
subjective in nature with the staff. Example If we have 5 days of rain in December 2015 that is 
over .10" then we would turn in the NOAA report for the project locale showing we had the 5 
days over ,10 and we would get an extension via change order for 3. <(5) days over .10" - (2) 
days expected in contract = (3) days extension> 

2. i also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot to add it. Must 
have been tired. 

Cali me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEED-AP | President 

Metcon, Inc. | 763 ComTech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.734.0537 | email:athomas©metconusxom 
website | linkedin | twitter | instaqram 
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Document A14r“ - 2014 Exhibit A 


Design-Build Amendment 


This Amendment is incorporated into the accompanying ALA Document A141™-2014, 
Standard Form of Agreement Between Owner and Design-Builder dated the twenty-third 
day of November in the year two thousand fifteen (the "Agreement") 

(In words, indicate day, month and year.) 

for the following PROJECT: 

(Name and location or address) 

New Carolina Forest Middle School per Owner’s Request for Proposals No. 1415-91and 
the Design-Builder’s proposal to the Owner pursuant to Owner’s Solicitation No. 

1415-91 

THE OWNER: 

(Name, legal status and address) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd. 

Conway, SC 29526 

THE DESIGN-BUILDER: 

(Name, legal status and address) 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the original 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is available 
from the author and should be 
reviewed. A vertical line In the left 
margin of this document indicates 
where the author has added 
necessary Information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 


FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

The Owner and Design-Builder hereby amend the Agreement as follows. 


Consultation with an attorney is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 


TABLE OF ARTICLES 


A.1 CONTRACT SUM 

A.2 CONTRACT TIME 

A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

A.5 COST OF THE WORK 


ARTICLE A.1 CONTRACT SUM 

§ A.1.1 The Owner shall pay the Design-Builder the Contract Sum in current funds for 
the Design-Builder’s performance of the Contract after the execution of this Amendment. 
The Contract Sum shall be one of the following and shall not include compensation the 
Owner paid the Design-Builder for Work performed prior to execution of this 
Amendment: 

(Check the appropriate box.) 


[ X ] Stipulated Sum, in accordance with Section A. 1.2 
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(Paragraphs deleted) 
below 


§ A.1.2 Stipulated Sum 

§ A.1.2.1 The Stipulated Sum shall be forty-five million nine hundred thirty thousand two hundred twenty-seven 
dollars ($ 45,930,227.00), subject to authorized adjustments as provided in the Design-Build Documents. 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.1.5 Payments 
§ A.1.5.1 Progress Payments 

§ A.1.5.1.1 Based upon Applications for Payment submitted to the Owner by the Design-Builder, the Owner shall 
make progress payments on account of the Contract Sum to the Design-Builder as provided below and elsewhere in 
the Design-Build Documents. 

§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month. 

§ A.1.5.1.3 An itemized payment request shall be submitted to the District by the 25’" day of each month that 
pa)rment is being requested and at completion of the project, using the form provided by the District. The 
pa 3 rment request shall not include a) any work anticipated to be completed but not completed by the end of 
each month being requested; b) any materials not incorporated into the work to be performed except those 
properly stored as stated in the Contract Agreement; c) any damaged, used, inferior or substituted materials 
not meeting the requirements and standards of the contract; nor d) any amounts the Contractor does not 
intend to pay to any subcontractor or supplier, where performance or material quality is in question or any 
other dispute is pending. If, upon review of the pa 5 mient request and based upon the best determination of 
the District, the amount requested does not accurately represent, in the District's opinion, the progress of the 
completed work to be performed in the Scope of Work the District shall have the right to adjust the pa)mient 
request to more accurately reflect the percentage of completed work/services. The District shall approve and 
authorize payment to the Contractor no more often than once monthly. Payment by the District of 
undisputed amounts shall be made by the IS"’ day ofthe following month if request is received by Contractor 
by the 25"' of the month. If payment request is not received by the 25"’, the payment will be made within 
thirty (30) days from the date the District receives the payment request 

(Paragraph deleted) 

§ A.1.5.1.5 With each Application for Payment the Design-Builder shall submit the most recent schedule of values in 
accordance with the Design-Build Documents. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown separately. The schedule 
of values shall be prepared in such form and supported by such data to substantiate its accuracy as the Owner may 
require. This schedule of values, unless objected to by the Owner, shall be used as a basis for reviewing the 
Design-Builder’s Applications for Payment. 

§ A.1.5.1.6 In taking action on the Design-Builder’s Applications for Payment, the Owner shall be entitled to rely on 
the accuracy and completeness of the information furnished by the Design-Builder and shall not be deemed to have 
made a detailed examination, audit or arithmetic verification ofthe documentation submitted in accordance with 
Sections A.1.5.1.4 or A.1.5.1.5, or other supporting data; to have made exhaustive or continuous on-site inspections; 
or to have made examinations to ascertain how or for what purposes the Design-Builder has used amounts 
previously paid. Such examinations, audits and verifications, if required by the Owner, will be performed by the 
Owner’s auditors acting in the sole interest of the Owner. 

§ A.1.5.1.7 Except with the Owner’s prior approval, the Design-Builder shall not make advance payments to 
suppliers for materials or equipment which have not been delivered and stored at the site. 
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§ A.1.5.2 Progress Payments—Stipulated Sum 

§ A.1.5.2.1 Applications for Payment where the Contract Sum is based upon a Stipulated Sum shall indicate the 
percentage of completion of each portion of the Work as of the end of the period covered by the Application for 
Payment. 

§ A.1. 5.2.2 Subject to other provisions of the Design-Build Documents, the amount of each progress payment shall 
be computed as follows: 

. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the schedule of values, less retainage of three and one/half 
percent (3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 %); 

.3 Subtract the aggregate of previous payments made by the Owner; and 

.4 Subtract amounts, if any, the Owner has withheld or nullified, as provided in Section 9.5 of the 
Agreement. 

§ A.1.S.2.3 The progress payment amount determined in accordance with Section A.l.5.2.2 shall be further modified 
under the following circumstances; 

.1 Add, upon Substantial Completion of the Work, a sum sufiBcient to increase the total payments to the 
full amount of the Contract Sum, less such amounts as the Owner shall determine for incomplete 
Work, retainage applicable to such work and unsettled claims; and 
(Section 9.8.6 of the Agreement discusses release of applicable retainage upon Substantial 
Completion of Work) 

.2 Add, if final completion of the Work is thereafter materially delayed through no fault of the 

Design-Builder, any additional amounts payable in accordance with Section 9.10.3 of the Agreement. 


(Paragraphs deleted) 

§ A.1.5.5 Final Payment 

§ A.1.5.5.1 Final payment, constituting the aitire unpaid balance of the Contract Sum, shall be made by the Ovmer to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other requirements which extend beyond 
final payment. 


(Paragraph deleted) 

ARTICLE A.2 CONTRACT TIME 

§ A.2.1 Contract Time, as defined in the Agreement at Section 1.4.13, is the period of time, including authorized 
adjustments, for Substantial Completion of the Work. 

§ A.2.2 The Design-Builder shall achieve Substantial Completion of the Work as follows: 

May 1, 2017. 

(Table deleted) 

, subject to adjustments of the Contract Time as provided in file Design-Build Documents. 

(Insert provisions, if any, for liquidated damages relating to failure to achieve Substantial Completion on time or for 
bonus payments for early completion of the Work) 

Liquidated damages per A141-2014. 
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ARTICLE A.3 INFORMATION UPON WHICH AMENDMENT IS BASED 

§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the Owner’s Design 
Requirements (including addenda to the RFP) and the Design-Builder’s proposal to the Owner pursuant to Owner’s 
Solicitation No. 1415-91.: 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

(Table deleted) 

(Paragraph deleted) 

§ A.3.1.5 Allowances and Contingencies: 

(Identify any agreed upon allowances and contingencies, including a statement of their basis.) 
.1 Allowances 


Owner Furniture Allowance $ 1 ,500,000 

Owner Hardware Allowance $ 350,000 

Owner Controls Allowance $ 650,000 

Owner Fire Alarm Allowance $ 750,000 

Owner Special Inspections All $ 150,000 

Owner Commissioning Allowance $ 125,000 

Owner Technology Allowance $ 1,865,000 

Owner Landscaping Allowance $200,000 

.2 Contingencies 

I Owner contingency is currently Not in Contract and amounts will be determined by Modification. 

§ A.3.1 .6 Design-Builder’s assumptions and clarifications: 

Pursuant to the Proposal accepted by the Horry County Board of Education on November 2, 2015. The 

Design-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 

of Education accepts the Proposal as an acceptable interpretation of the Design Requirements. 

I (Paragraphs deleted) 

ARTICLE A.4 DESIGN-BUILDER’S PERSONNEL, CONTRACTORS AND SUPPLIERS 

§ A.4.1 The Design-Builder’s key personnel are identified below: 

(Identify name, title and contact information.) 

Carolina Forest Middle School: 

Superintendent: Mark Branch 

Project Manager Charlie Rollins 

(Paragraphs deleted) 

Assistant Superintendent: Gary Pipkin 

§ A.4.2 The Design-Builder shall retain the following Consultants, Contractors and suppliers, identified below: 

(List name, discipline, address and other information.) 

SfL+a Architects: Architect, Raleigh NC 

Metcon/TA Loving joint venture: General Contractor, Pembroke NC 
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ARTICLE A.5 COST OF THE WORK 


(Paragraphs deleted) 

(Table deleted) 

(Paragraphs deleted) 

§ A.5.4 Other Agreements 

(Paragraph deleted) 

§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Documents. 

§A.5.4.3 The agreements between the Design-Builder and Architect and other Consultants identified in the 
Agreement shall be in writing. These agreements shall be promptly provided to the Owner upon the Owner’s written 
request. 

§ A.5.5 Accounting Records 

The Design-Builder shall keep full and detailed records and accounts related to the cost of the Work and exercise 
such controls as may be necessary for proper financial management under the Contract and to substantiate all costs 
incurred. The accounting and control systems shall be satisfactory to the Owner. The Owner and the Owner’s 
auditors shall, during regular business hours and upon reasonable notice, be afforded access to, and shall be 
permitted to audit and copy, the Design-Builder’s records and accounts, including complete documentation 
supporting accounting entries, books, correspondence, instructions, drawings, receipts, subcontracts. Contractor’s 
proposals, purchase orders, vouchers, memoranda and other data relating to the Contract The Design-Builder shall 
preserve these records for a period of three years after final payment, or for such longer period as may be required 
by law. 

§ A.5.6 Relationship of the Parties 

The Design-Builder accepts the relationship of trust and confidence established by this Agreemoit and covenants 
with the Owner to exercise the Design-Builder’s skill and judgment in furthering the interests of the Owner; to 
furnish efficient construction administration, management services and supervision; to furnish at all times an 
adequate supply of workers and materials; and to perform the Work in an expeditious and economical manner 
consistent with the Owner’s interests. 

This Amendment to the Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

I Joe Defe o, Ch airman of the Board of Educ atio n Robert Ferris, Authorized Member 

(Printed name and title) (Printed name and title) 
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This Amendment is incorporated into the accompanying AIA Document A141™-2014, Standard Form of 
Agreement Between Owner and Design-Builder dated the twenty-third day of November in the year two 
thousand fifteen (the "Agreement") 


New Carolina Forest Middle School per Owner’s Request for Proposals No. 1415-91and the Design-Builder’s 
proposal to the Owner pursuant to Owner’s Solicitation No. 1415-91 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway. SC 29526 


FRSTFLOOR ENERGY POSITIVE LLC. 
333 Fayetteville St.. Suite 225 
Raleigh. NC 27601 


[ X _] Stipulated Sum, in accordance with Section A. 1.2 below 




(Bas e d on th e se l e ction abov e , compl e t e S e ct i on A.1.2, A.1.3 or A.1. 4 b e le w;:) 

PAGE 2 

§ A.1.2.1 The Stipulated Sum shall be ^-I; -fortv-five mill ion nine hundred thirty thousand two hundred 

twenty-seven dollars 1$ 45.930.227.001. subject to authorized adjustments as provided in the Design-Build 
Documents. 


Docum e nts and ar e hereby acc e pt e d by th e Own e r: - 
subsequent to the execution of this Amendment, attach a schedule of such other alternates showing the change in 
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§-At 4^ Cost of t he-Wof k Plu s D esign-Buttder%-I^e 


1 

> rccv 

{ State a lump sum, percentage of Cost of the Work or other provision fof-doter m imf ig the -D e s ign -- Buiyer’s Fee, arid 

} in the 


§ A.1, 4 Co s t of th e Work P l u s D e s i gn - Bui l d e f’s F ee W i th a Guarant ee d Maximum Pr i c e 
§-Ar'l-4r'l- Th e Co st-ef the Work is-as-defined-iBhArtiele-A.S, Costeftiie-Work: 



the methodfor adjustment to the Fee for changes imthe-Werkf 


§ A. 1. 4 .3 Guar a nt ee d M a ximum Pric e 


to -e xc ee d -($- ), - subject to additions and d e ductions for changes in the Work aa - pro vt d e d in th e Build 

Dooum e nts. Costs that would caus e th e Guarant ee d Maximum Price to be exc e ed e d - shal k b e paid by the 


§ A. - 1.'1.3.2 I t e m i z e d - St a t e m e nt of th e Gu a r a nt ee d M ax i mum Pric e 



iVXUAllrTCllll JrllUC. 


{Provide informatien-below orrefe r en e e an- attaehme nt.j 


§ A.1,4.3.3 Th e- G u arant ee d Maximum Pric e i s ba sed on the following alternat e s, if any, which are d e scrib e d in th e 
D e sign Build Dooum e nt s and ar e h e r e by acc e pt e d by th e- O w H e r: 

(State the numbers or other identification of accepted alt e rnate s : -^ th e-O wne ris- p ef if i itted to - accept other alternates 


Cost of the - Work and Guaranteed Maximum Pric e- for -e a eh and the - d e adline by which t he alternate must be 


T A.1.4.3. 4 Unit Pric e s, if any: 

(Identify item, statet h e u n it price, and state any applicable quantity limitations.) 


ttem 


Units a nd L i m i t a tions 


Pric e p e r Un i t ($0.00) 
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§ A : 1. 4 . 3 : 6 Assumptions, if any, on which th e Guarante e d M a ximum Pric e i a boa e d* 


§ A.1.5.1.2 The period covered by each Application for Payment shall be one calendar month ending on the last day 
of the month, or as follows; 

month. 


§ A.1.5.1.3 Provid e d that on Application for Payment ia received not lat e r than th e- day of th e month, th e Own er 

shall mak e- pa^ro e nt of the certifi e d am e nnt to th e D e sign Build e r not lat e r than th e- day of th e- month. If an 

Appl i oation for Paym e nt is receiv e d by th e Own e r aft e r th e application date fixed above, paym e nt s hall b e made by 

th e Owner not lat e r than -(- ) days aft e r th e Owner r e c e ives the Applioat ie n fer - Payment. 

{Federal, state nr local laws wgy - require payment within a certain period of time.) A n itemized payment request 

.shall he submitted to the District by the 25"* day o f each month that payment is being requested and at 

completion of the project, using the form provided by the District. The payment request shall not include a) 

any work anticipated to he completed but not completed b y the en d of each month being req ueste d: bl any 
mater ials not incorpora ted in to the work to be performed exce pt those properly stored as stated in th e 
Contract Agreement: c) any damaged, used, inferior or substituted materials not mee tin g t h e requireme nt s 
and standards of the contract: nor d) any amounts the Contractor does not intend to pay to any subcontractor 

or supplier, where performance or mate ri al quality is in question or any other dispute is pending. If. upon 

review of the payment request and based upon the best determination of the District the amount requested 
does not accurately r ep resent, in the District's op inion, the progress of the completed w ork to be performed 
in the Sco pe of Work the District shall have t h e right to adjust the payment request to more accurately reflect 
the percentage of completed work/services. The District shall app rov e and authorize payment to the 
Cont ractor no m ore often than once monthly. Pay m ent by the District of undisputed amounts shall be 

made by the 15"' day of the following month if request is received by Contra ctor bv the 25"' of the month. If 
payment request is not received by the 25"'. the paymen t will be made within thirty (30) d ays from the date 
the District receives the payment request 


§Ai4 - ;5i1i 4 With e ach Applioation for Paym e nt wh e r e the Contract Sum is bosod upon th e Cost of the Worlc, or the 

Cost of - the Work with a Guarante e d Maximum Pric e , th e D e sign Build e r shall submit payrolls, p e tty ca s h accounts; 

r e c e ipt e d invoic es or invoic e s with ch e erfc vouch e rs attach e d, and any oth e r evidenc e requir e d - by th e Own e r to 

d et wMistrat e that cash disburs e m e nts alr e ady mad e by th e D e sign Build e r on account of the Cost of th e- Work e qual 

or e xc ee d (1) progress payments already r e c e ived by th e D e sign Build e r, l e ss (2) that portion of those paym e nts 

attributable to th e D e sign Builder’s F ee ; plus (3) payrolls for th e period cov e red by the pr e s e nt Application for 
Paym e nt. 

§ A.1.5.1.5 With each Application for Payment wh e r e th e Controot Sum is based upon a Stipulated Sum or Cost of 
the Worlc with a Guarai^ e d Maximum Pric e , th e Design-Builda- shall submit the most recent schedule of values in 
accordance with the Design-Build Dcx;uments. The schedule of values shall allocate the entire Contract Sum among 
the various portions of the Work. Compensation for design services, if any, shall be shown sep a rat el y — Wh e r e th e 
Contmet Sum is basod on the Cost of th e Work with a Guaranteed Maximum Pric e , the D e sign Build e r’s Fee shall 
be shown separately. The schedule of values shall be prepared in such form and supported by such data to 
substantiate its accuracy as the Owner may require. This schedule of values, unless objected to by the Owner, shall 
be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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. 1 Take that portion of the Contract Sum properly allocable to completed Work as determined by 

multiplying the percentage completion of each portion of the Work by the share of the Contract Sum 
allocated to that portion of the Work in the sch^ule of values, less retainage of three and one/half 
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percent ( 3.5 %) on the Work. Pending final determination of cost to the Owner of Changes in the 
Work, amounts not in dispute shall be included as provided in Section 6.3.9 of the Agreement; 

.2 Add that portion of the Contract Sum properly allocable to materials and equipment delivered and 
suitably stored at the site for subsequent incorporation in the completed construction (or, if approved 
in advance by the Owner, suitably stored off the site at a location agreed upon in writing), less 
retainage of three and one-half percent ( 3.5 
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§ A.1.5.5.1 Final payment, constituting the entire unpaid balance of the Contract Sum, shall be made by the Owner to 
the Design-Builder not later than 30 days after the Design-Builder has fully performed the Contract and the 
requirements of Section 9.10 of the Agreement have been satisfied, except for the Design-Builder’s responsibility to 
correct non-conforming Work discovered after final payment or to satisfy other i 
which extend beyond final payment. 


§ A.1.5.S.2 - If th e Contraet Sum i a bas e d on th e Cost of the Work, th e Own e r’s auditors will review and r e p^ in 

wr i t i ng on th e D e sign Build e r’s final aoeounting within 30 days after th e D e sign Build e r d e l ive rs th e fina l 

accounting to the Own e r. Ba se d upon th e Cost of the Work the Own e r’s auditors report to be substantiat e d - by th e 

D e sign Build e r - ’ -s final accounting, and prov i ded the other conditions of Section 9.10 of the Agreement have b e en 

m et- ,-th e Own e r will, within s e v e n days aft e r r e ceipt of th e written report of th e Own e r’ - s - aud i tor s , -e ith e r issu e a Fina l 

C e rt i ficat e t fer Paym e nt, e r - notify th e D e sign Bu i ld a ~ in witing of th e r e a s ons for withholding a certificat e as 


§ A.2,2 The Design-Builder shall achieve Substantial Completion of the ’ 
dat e of this Am e ndm e nt, or as follows: 

(Insat numb e r of cal e ndar day s . Alt e rnativ e ly, a calaidar date may b e us e d wh e n coord i nat e d with th e dat e of 

oomm e nc e m e nt. If appropriat e , in se rt r e quir e m e nts for earlier Substantial Compl e tion - of c e rtain pert i ems of t h e 

Wo rk. ) 


May 1. 2017. 

P ort i on o f Work 


Substant i a l Comp le t i on Dat e 


Additions and Deletions Report for AIA Document A141'^" - 2014 Exhibit A. Copyright © 2004 and 2014 by The American Institute of Architects. All rights 
reserved. WARNING: This AIA"^ Document is protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution 
of this AlA'^' Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This document was produced by AIA software at 12:15:28 on 11/22/2016 under Order No.0239586208_1 which expires on 07/14/2016, and Is 
not for resale. 

User Notes: (1483100794) 


PAPR-002602 



































Liquidated damages per A141-2014. 
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§ A.3.1 The Contract Sum and Contract Time set forth in this Amendment are based on the followingi Ovvner’s 
Design Requirements (including addenda to the RTF') and the Design-Builder’s proposal to the Owner pursuant to 
Owner’s Solicitation No. 1415-91.: 


trtc VZ’Clrxtl ttotr 


Docum e nt Title 


Date 


Pages 


(Either list the specifications here or refer to an exhibit attached to this Amendment.) 


S e ction Title Date Pages 

§-A^l73-The©rawifig95 

(Either list the drenvings hero or refer to an exhibit attached to this Amendment.) 


UillMilAlf 
i^un I uui 


Title 


Date 


(If the CE v ner identified a Sustainable Objective in the Chvner’s Criteria, identify the document or documents that 

comp r ise ’ the Sustain&bi l ify - Plan by title, date a n d numb e r - ef pages, and include other identifyi n g mformatior tr The 

Sustaina b ility Elan id e ntifi e s and describes the Sustainable Objeet i ve - ; the tar^ted Susi e mab le -Mcasures- 
implementation strategics selected to achiev e- th e Sustainable Measures; the Owner's and Design Builder's roles 

and respo n sibil i t i es ■ a sso c i a t ed with achieving the Sustainable Measures; the speoifie - d e tai ls about design review s , ’ 

tasting or metri e s to verify achievement of ea eh- Sustaina b le Measure; and the Sustainability Documentation 


Title 


Date 


ruyco 


Oth e r identifying - information: 


Owner Furniture Allowance _$ 1 .500.000 

Owner Hardware Allowance _ $ 350.000 

Owner Controls Allowance _ $ 650,000 

Owner Fire Alarm Allowance _ $ 750.000 

Owner Special Inspections All $ 150,000 

Owner Commissioning Allowance _ $ 125.000 

Owner Technology Allowance $ 1,865.000 

Owner Landscaping Allowance _ $200.000 
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Owner contingency is currently Not in Contract and amounts will be determine d by Modification. 


Pursuant to the Proposal accepted by the Horry County Boar d of Education o n November 2.2015. The 
Desien-Builder’s Proposal clarifies the Design-Builder’s assumptions and clarifications. The Horry County Board 
of Education accents the Proposal as an acceptable interpretation of the Design Requirem ents. 

§ A.3,4 t ? D e viations from th e Own e r’s Criteria o s-a djust e d ty - a Modification: 


' additienaf-Submitta ls to th e Owner for 


r e vi e w r indieat e any such - submiGsions b e low: 


-1 —S up e^ in te n den ECarolina Forest Middle School: 

Superintendent: Mark Branch 

=2 —Pfeie ot - Mana ge r Proiect Manager: Charlie Rollins 


Assistant Superintendent: Gary Pipkin 


SfL+a Architects: Architect. Raleigh NC 

Metcon/TA Loving joint venture: General Contractor. Pembroke NC 

PAGES 

§ A.5.1 Cost - Te ^ B e R e imburs e d a s P a rt- ef th e Contr a ct 
l- A.S.I. -l—fcaboF-Cests 

§ A.S;1.1.1 Wag e s of construction work e rs dir e ctly employed by th e D e sign Build e r to p e rform the construction of 
th e Work at th e sit e or, with th e Own e r - ’s pricr approval, at off site workshops - . 


administrativ e p e rsonn e l wh e n s tation e d at th e s i t e . 



P e rson I nc l ud e d St a tu s {f tf U - t i m e /p a rt - t i m e) R a t e ( $ 0.00) Rate (unit of time) 

§ A.5.1.1.3 Wag e s and salari e s of the D e sign Builder’s s up e rvisory or administrative personnel engag e d at factori e s, 

work s hops or on the road, in e xpediting th e production or fra n sportation of materials or equipment requir e d for th e 

Work, but only for that portion of th e ir tim e r e quir e d for th e Work. 
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b e nefits such as sick leave, m e d i eol ond h e a lt h b e nefits, holidays, vacations and p e nsions, provided such costs ar e 


^-A^S^T^rS-Bemises , profit sha ri ng, inc e ntiv e co mpe nsation an ^4-any-ethe^disefetk)naFy^pay m e nt3 paid to anyon e 

pi rt7t appi LiTtri; 



§ A.5.1.3 Costs of M a t e r ial s and Equipment Incorporated in th e Compl e t e d Construction 
§ A,5,1.3.1 Costs, including transportation and -stemge . - of materials and e quipment incorpei = at e d - or to b e 
incorporated in the compl e ted construction. 


§-Ae5.1.3r2 

aHew-fer reas onable waste and -spe ilage. Unused e x ee s s- materials, if any, shall become th e Own e r’s property' at th e 
completion of th e Work or; at the Own e r’s option, shall be sold by the Design Builder. Any amounts r e alized from 
siieh sales-sbaH-be credked-to the ( 


§ A.5.1, 4 Costs of Other Materials and Equ i pm e nt, - T e mpor a ry - Faci l itie s a nd Re l at e d I t e m s 

suppli e s, - t e mporary facilities, machinery, e quipm e nt and - hond tools not oustoma t4 1y o' l^ ti e d by oon s t f ootion workers 

mat e rials, supplies, t e mporary faciliti e s, machin e ry, e quipm e nt and tools that ar e m e t fully con s um e d s hal l- b e- ba se d 


longer used at the Proj e ct site. Costs for it e ms not fully consumed by the D e sign Build e r shall m e an fair mark e t 
valu e . 


§ A.&.1. 4 ;2 Rental charg e s for t e m p orary faciliti e s, maehin e ry, equipm e nt and hand tools not customarily own e d by 
construction work e rs that ar e provid e d b y -t h e Design Build e r - at the site and costs of transportation, in s tallation, 
minor repairs, dismaatl l ng and removal. Th e total - r e ntal cost of any D e sign Build e r own ed item may - not exc e ed the 
pu r eha se pric e o f a ny com pa rabl e it e m. Rat e s - of D e s i gn - Build e r otvnod -e qu ip m e nt and - quan t iti e s o f equipm e ntshall 
b e s ubj e ct to th e Own e r’s priof approva k 


§ A.5 - . - 1.^.4 Costs of d oeum e nt r e productions, e l e ctronic communications, postag e and pare e ldeliv e ry charg e s, - 
d e dicat e d data and communications s e rvic e s, tel e conf e r e nc e s. Proj e ct w e bsites, extran e ts and r e asonabl e p e tty cash 


' stored < 


§ A.5.1.5.1 Pr e miums for that portion of in s urance and bonds r e quir e d by th e Design Build Documents that can b e 
dir e ctly attribut e d to -t h e Contract. With th e Own e r’s prior approval s e lf in s uranc e for eith e r fiill or partial amounts 



whic h th e-Besigt-Builde F - k i- lia ble: 
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traH s aotion, th e D eai gti - Build er shall prooufe th e Wofk, equi p m e nt, goodo oi- a e rvioe from gom e p e r s on or e nt i ty 
e th e r than a r elat e d party according to th e- t e rms of Sootion A.S. - I. 


§ A i Si2 Co s t s-N o t- to -Be R ei mbure e d as- P a rt e f th is Contract 



Ov e rh e ad and g e n e ral e xp e ns e s, except as may b e expr e ssly includ e d -m Se cti em- A. - S r l -; 

The D e sign Builda'’3 capital e xp e ns e s, including int e r est-on theQ esign - Build e r’s capital e mploy e d 
fet^heTVerkt 

Exc e pt -as- pro vi d e d in S e o tie n of this Agr ee m e nt, costs du e- to - d te n e glig e nc e- or failur e of 

th e D e sign Build e r, Contractors and suppli e rs or anyon e dir e ctly or indirectly employ e d by efty of 

> respon s ibility of the Contract; 


-Gests,- oth e r than costs includ e d in Chang e- G> F d e rs - approved by th e Osvn e r, that would c ause th e 


§ A.5,3 Discounts, R e bat e s , and R e fund s 



th e Own e r, or (2) th e Ov vRet^ has - d epestted-faitd s with th e- B e sign Build e r with which to mak e payments; et h er wis e , - 



they can b e obtain e d r 



§ A.5 ;4 .1 - Wh e n th e D e sign-Build e r has provid e d a Guarant ee d Maximum Pric e ; and a sp e cific bidd e r (l) -is 



submitt e d a bid t h at conforms to th e r e qu i r e m e nts of th e D es ign - Bu i ld Doouments without r e s e rvations or 
e xo^ i ons, but th e Own» requir e s that anoth» -bid-be acc e pt e d, t hen the Design Builder may require that a Chang e 
Order be i ssu e d te adjust the Guarant ee d Maximum Pric e by th e diff e renc e betw ee n th e bid of th e p e rson or entity 
r e comm et id e d to th e Own er by the Design Bu i ld e r - o fl d - th e amount of the subeentr - act or other agreem e nt actually 
signed w i th t he p erse n - or e ntity designat e d by - the Own e r. 


§ A.5.4.2 Agreements between the Design-Builder and Contractors shall conform to the applicable payment 
provisions of the Design-Build Dooum e nts, and shall not - b e awarded on the basis of cost plus a f e e without the prior 


basis, th e D e sign Build e r shall prov i d e in th e agreement for th e Own e r to r e c e iv e the same audit rights with r e gard 
to th e Co sTefth e Work performed by th e CCTitraetor as th e Own e r receives with r e gard to th e D e sign Build e r in 


Joe Defeo. Chairman of the Board of Education Robert Ferris. Authorized Member 


Additions and Deietions Report for AiA Document A141™-2014 Exhibit A. Copyright© 2004 and 2014 by The American Institute of Architects. Ail rights 
reserved. WARNING: This AIA* Document is protected by U.S. Copyright Law aiid International Treaties. Unauthorized reproduction or distribution 
of this AIA® Document, or any portion of it, may resuit in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This document was produced by AiA software at 12:15:28 on 11/22/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is 
not for resale. 

UserNotes: (1483100794) 


10 


PAPR - 002607 






Certification of Document’s Authenticity 

AIA® Document D401™ - 2003 


I,__, hereby certify, to the best of my knowledge, information and 

belief, that I created the attached final document simultaneously with its assoeiated Additions and Deletions Report 
and this certification at 12:15:28 on 11/22/2015 under Order No. 0239586208_1 fi'om AIA Contract Documents 
software and that in preparing the attached final document 1 made no changes to the original text of AIA® Document 
A14F“ - 2014 Exhibit A, Design-Build Amendment, as published by the AIA in its software, other than those 
additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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Document A141" 


2014 


Standard Form of Agreement Between Owner and Design-Builder 


AGREEMENT made as of the twenty-third day of November in the year two thousand 
fifteen (2015). 

(In words, indicate day, month and year.) 

BETWEEN the Owner: 

(Name, legal status, address and other information) 

Horry County Schools, South Carolina, a political subdivision of the State of South 
Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway, SC 29528 

District Office Phone 843.488.6700 

and the Design-Builder: 

(Name, legal status, address and other information) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St., Suite 225 
Raleigh, NC 27601 

for the following Project: 

(Name, location and detailed description) 

New Carolina Forest Middle School 

(per Owner’s Request for Proposals No, 1415-91) 

I Note: references to Owner’s Request for Proposals No. 1415-91 include its addenda. 

The Owner and Design-Builder agree as follows. 


ADDITIONS AND DELETIONS: 

The author of this document has 
added information needed for its 
completion. The author may also 
have revised the text of the originai 
AIA standard form. An Additions and 
Deletions Report that notes added 
information as well as revisions to 
the standard form text is availabie 
from the author and should be 
reviewed. A verticai line in the left 
margin of this document indicates 
where the author has added 
necessary information and where 
the author has added to or deleted 
from the original AIA text. 

This document has important legal 
consequences. Consultation with an 
attorney is encouraged with respect 
to its completion or modification. 

Consultation with an attorney Is also 
encouraged with respect to 
professional licensing requirements 
in the jurisdiction where the Project 
is located. 
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TABLE OF ARTICLES 


1 GENERAL PROVISIONS 

2 COMPENSATION AND PROGRESS PAYMENTS 

3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 

4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 

5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDM ENT 

6 CHANGES IN THE WORK 

7 OWNER’S RESPONSIBILITIES 

8 TIME 

9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 

10 PROTECTION OF PERSONS AND PROPERTY 

11 UNCOVERING AND CORRECTION OF WORK 

12 COPYRIGHTS AND LICENSES 

13 TERMINATION OR SUSPENSION 

14 CLAIMS AND DISPUTE RESOLUTION 

15 MISCELLANEOUS PROVISIONS 

16 SCOPE OF THE AGREEMENT 
TABLE OF EXHIBITS 

A DESIGN-BUILD AMENDMENT 

B INSURANCE AND BONDS 


ARTICLE 1 GENERAL PROVISIONS 
§1.1 Owner's Criteria 

This Agreement is based on the Owner’s Criteria set forth in this Section 1.1. 

(Note the disposition for the following items by inserting the requested information or a statement such as "not 
applicable " or "unknown at time of execution." If the Owner intends to provide a set of design documents, and the 
requested information is contained in the design documents, identify the design documents and insert "see Owner's 
design documents" where appropriate.) 

§ 1.1.1 The Owner’s program for the Project: 

(Set forth the program, identify documentation in which the program is set forth, or state the manner in which the 
program will be developed.) 

Per "Design Requirements" published for Solicitation No. 1415-91and . Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2, 2015. 
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§ 1.1.2 The Owner’s design requirements for the Project and related documentation: 

(Identify below, or in an attached exhibit, the documentation that contains the Owner’s design requirements, 
including any performance specifications for the Project.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No. 1415-9 selected by the Horry County Board of Education on November 2,2015. 1. 

§ 1.1.3 The Project’s physical characteristics; 

(Identify or describe, if appropriate, size, location, dimensions, or other pertinent information, such as geotechnical 
reports; site, boundary and topographic surveys; traffic and utility studies; availability ofpublic and private utilities 
and services; legal description of the site; etc.) 

Per "Design Requirements" published for Solicitatim No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2,2015.. 

§ 1.1.4 The Owner’s anticipated Sustainable Objective for the Project, if any: 

(Identify the Owner‘s Sustainable Objective for the Project such as Sustainability Certification, benefit to the 
environment, enhancement to the health and well-being of building occupants, or improvement of energy efficiency. 

If the Owner identifies a Sustainable Objective, incorporate AIA Document A14n^2014, Exhibit C, Sustainable 
Projects, into this Agreement to define the terms, conditions and Work related to the Owner’s Sustainable 
Objective.) 

Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected by the Horry County Board of Education on November 2,2015.. 

§ 1.1.5 

Number not used. 

§ 1.1.6 The Owner’s budget for the Work to be provided by the Design-Builder is set forth below: 

(Provide total for Owner’s budget, and if known, a line item breakdown of costs.) 

Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2,2015. 

§ 1.1.7 The Owner’s design and construction milestone dates; 

(Paragraphs deleted) 

Per "Design Requirements" published for Solicitation No. 1415-91 

§ 1.1.8 The Owner requires the Design-Builder to retain the following Architect, Consultants and Contractors at the 
Design-Builder’s cost; 

,1 Architect 

SFL+A Architects, P.A. 333 Fayetteville Street Suite 225, Raleigh, NC 27601. 

.2 Consultants 

Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 

,3 Contractors 

Per Design-Builder’s Proposal to Owna pursuantto Solicitation No.1415-91. 

§ 1.1.9 Additional Owner’s Criteria upon which the Agreement is based: 

(Identify special characteristics or needs of the Project not identified elsewhere, such as historic preservation 
requirements.) 
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Per "Design Requirements" published for Solicitation No. 1415-91 (Summary of Services Required,. 
including all post-occupancy requirements published in the solicitation as amended by addenda. 

§ 1.1.10 The Design-Builder shall confirm that the information included in the Owner’s Criteria complies wiu 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities. 

§ 1.1.10.1 If the Owner’s Criteria conflicts with applicable laws, statutes, ordinances, codes, rules and regulations, 
or lawful orders of public authorities, the Design-Builder shall notify the Owner of the conflict. 

§ 1.1.11 If there is a change in the Owner’s Criteria, the Owner and the Design-Builder shall execute a Modification 
in accordance with Article 6, 

§ 1.1.12 If the Owner and Design-Builder intend to transmit Instruments of Service or any other information or 
documentation in digital form, they shall endeavor to establish necessary protocols governing such transmissions. 
Unless otherwise agreed, the parties will use ALA Document E203™-2013 to establish the protocols for the 
development, use, transmission, and exchange of digital data and building information modeling. 

§ 1.2 Project Team 

§ 1.2.1 The Owner identifies the following representative in accordance with Section 7.1.1: 

Executive Director of Facilities (or a designee identified in writing by the owner.) 

Horry County Schools 

Facilities Department, 1160 E Highway 50 

Conway, SC 29526 

843.488.6965 

§ 1.2,2 The persons or entities, in addition to the Owner’s rq)resentative, who are required to review the 
Design-Builder’s Submittals are as follows: 

(List name, address and other information.) 

I Owner may utilize third party project management which will also receive submittals. 

§ 1.2.3 The Owner will retain the following consultants and separate contractors: 

(List discipline, scope of work, and, if known, identify by name and address.) 

I To be determined by Owner. If retained, such consultants will be identified promptly.. 

§ 1.2.4 The Design-Builder identifies the following representative in accordance with Section 3.1.2: 

(List name, address and other information.) 

Robbie Ferris, S.C. AR.6106 
FIRSTFLOOR ENERGY POSITWE LLC, 

333 Fayetteville St., Suite 225, Raleigh, NC 27601 
919-573-6350 

§ 1.2.5 Neither the Owner’s nor the Design-Builder’s representative shall be changed without ten days’ written 
notice to the other party. 

§ 1.3 Binding Dispute Resolution 

For any Claim subject to, but not resolved by, mediation pursuant to Section 14.3, the method of binding dispute 
resolution shall be the following: 


[ X ] Litigation in a court of competent 
(Paragraphs deleted) 

jurisdiction, nonjury before a circuit judge in Horry County, SC. 
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§ 1.4 Definitions 

§ 1.4.1 Design-Build Documents. The Design-Build Documents consist of this Agreement between Owner and 
Design-Builder and its attached Exhibits (hereinafter, the "Agreement''); other documents listed in this Agreement; 
and Modifications issued after execution of this Agreement. A Modification is (1) a written amendment to the 
Contract signed by both parties, including the Design-Build Amendment, (2) a Change Orda', or (3) a Change 
Directive. 

§ 1.4.2 The Contract. TTie Design-Build Documents form the Contract. The Contract represents the entire and 
integrated agreement between the parties and supersedes prior negotiations, representations or agreements, eitha- 
written or oral. The Contract may be amended or modified only by a Modification. The Design-Build Documents 
shall not be construed to create a contractual relationship of any kind between any persons or entities other than the 
Owner and the Design-Builder. 

§ 1.4.3 The Work. The term "Work" means the design, construction and related services required to fulfill the 
Design-Builder’s obligations under the Design-Build Documents, whether completed or partially completed, and 
includes all labor, materials, equipment and services provided or to be provided by the Design-Builder. The Work 
may constitute the whole or a part of the Project. 

§ 1.4.4 The Project. The Project is the total design and construction of which the Work performed under the 
Design-Build Documents may be the whole or a part, and may include design and construction by the Ownes' and by 
separate contractors. 

§ 1.4.5 Instruments of Service. Instruments of Service are representations, in any medium of expr^sion now 
knovm or later developed, of the tangible and intangible creative work performed by the Design-Builda-, 
Contractor(s), Architect, and Consu]tant(s) under their respective agreements. Instruments of Service may include, 
without limitation, studies, surveys, models, sketches, drawings, specifications, digital models and other similar 
materials. 

§ 1.4.6 Submittal. A Submittal is any submission to the Owner for review and approval demonstrating how the 
Design-Builder proposes to conform to the Design-Build Documents for those portions of the Work for which the 
Design-Build Documents require Submittals. Submittals include, but are not limited to, shop drawings, product data, 
and samples. Submittals are not Design-Build Documents unless incorporated into a Modification. 

§ 1.4.7 Owner. The Ovmer is the entity identified as such in the Agreement and is referred to throughout the 
Design-Build Documents as if singular in number. The term "Owner" means the Owner or the Owner’s authorized 
representative. The Owner may have employees that are design professionals or otherwise skilled in construction 
or construction management, and such employees may, fi’ora time to time, perform various tasks or duties for or on 
behalf of the Ovmer under this Agreement. However, it is specifically understood that the Ovmer (including these 
agents and employees) has no obligation or duty to apply specialty or professional knowledge and skill, and shall not 
be held to have undertaken to provide or perform any aspect of the Owner’s performance of this Agreement as a 
design professional or specially skilled and knowledgeable construction industry member or construction manager, 
and this principle applies regardless of the Ovmw’s position titles or office division titles as may be applicable to 
such employees. 

§ 1.4.8 Design-Builder. The Design-Builder is the person «• entity identified as such in the Agreement and is 
referred to throughout the Design-Build Documents as if singular in number. The term "Design-Builder" means the 
Design-Builder or the Design-Builder’s authorized representative. 

§ 1.4.9 Consultant. A Consultant is a person or entity providing professional services for the Design-Builder for all 
or a portion of the Work, and is referred to throughout the Design-Build Documents as if singular in number. To the 
extent required by the relevant jurisdiction, the Consultant shall be lawfully licensed to provide the required 
professional services. 
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§ 1.4.10 Architect. The Architect is a person or entity providing design services for the Design-Builder for all or a 
portion of the Work, and is lawfully licensed to practice architecture in the applicable jurisdiction. The Architect is 
referred to throughout the Design-Build Documents as if singular in number. 

§ 1.4.11 Contractor. A Contractor is a person or entity performing all or a portion of the construction, required in 
connection with the Work, for the Design-Builder. Die Contractor shall be lawfully licensed, if required in the 
jurisdiction where the Project is located. The Contractor is referred to throughout the Design-Build Documents as if 
singular in number and means a Contractor or an authorized representative of the Contractor. 

§ 1.4.12 Confidential Information. Confidential Information is information containing confidential or business 
proprietary information that is clearly marked as "confidential." 

§ 1.4.13 Contract Time. Unless otherwise provided, Contract Time is the period of time, including authorized 
adjustments, as set forth in the Design-Build Amendment for Substantial Completion of the Work. 

§ 1.4.14 Day. The term "day" as used in the Design-Build Documents shall mean calendar day unless otherwise 
specifically defined. 

§ 1.4.15 Contract Sum. The Contract Sum is the amount to be paid to the Design-Builder for performance of the 
Work after execution of the Design-Build Amendment, as identified in Article A. 1 of the Design-Build Amendment 

ARTICLE 2 COMPENSATION AND PROGRESS PAYMENTS 
§ 2.1 Compensation for Work Performed Prior To Execution of Design-Build Amendment 
§ 2.1.1 Unless otherwise agreed, pa)ments for Work performed prior to Execution of the Design-Build Amendment 
shall be made monthly. For the Design-Builder’s performance of Work prior to the execution of the Design-Build 
Amendment the Owner shall compensate the Design-Builder as follows: 

(Insert amount of, or basis for, compensation, including compensation for any Sustainability Services, or indicate 
the exhibit in which the information is provided If there will be a limit on the total amount of compensation for 
Work performed prior to the execution of the Design-Build Amendment, state the amount of the limit.) 

The Design-Builder may invoice the owner for $1,118,043. for its design work performed prior to the execution 
of the Design-Build Amendment. This amount is within and part of the price agreed in the Design-Build 
Amendment , 

(Paragraphs deleted) 

§ 2.1 number not used] 

(Paragraphs deleted) 

(Table deleted) 

§ 2.1.4 Payments to the Design-Builder Prior To Execution of Design-Build Amendment 
§ 2.1.4.1 Payments are due and payable upon presentation of the Design-Builder’s invoice. 

(Paragraphs deleted) 

The Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code Ann. §§ 
29-6-30 and 29-6-50. 

I (Paragraph deleted) 

§ 2.2 Contract Sum and Payment for Work Performed After Execution of Design-Build Amendment 
For the Design-BuildCT’s performance of the Work after execution of the Design-Build Amendment, the Owner 
shall pay to the Design-Builder the Contract Sum in current funds as agreed in the Design-Build Amendment. 

ARTICLE 3 GENERAL REQUIREMENTS OF THE WORK OF THE DESIGN-BUILD CONTRACT 
§ 3.1 General 

§ 3.1.1 The Design-Builder shall comply with any applicable licoising requirements in the jurisdiction where the 
Project is located. 

Building Permit and Other Permits and Fees: No general building permit is required in accordance with § 

6-9-110 of the South Carolina Code of Laws; however, the Contractor shall be required to provide mechanical, 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 
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cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 
Documents, the District shall secure and pay for necessary approvals, easements, assessments, utility impact 
fees, permits, and such charges required for the successful completion of the work. For each day (not counting 
Saturdays and Sundays, and not counting the day the Design-Builde*- submits its completed application to the 
authority) beyond five (5) days that a jurisdictional authority takes to respond to a permit application or similar 
permit request that is on the project’s critical path, the Design Builder may claim one (1) additional day for the 
achievement of Substantial Completion. 

§ 3.1.2 The Design-Builder shall designate in writing a representative who is authorized to act on the 
Design-Builder’s behalf with respect to the Project. 

§ 3.1.3 The Design-Buildar shall perform the Work in accordance with the Design-Build Documents. The 
Design-Builder shall not be relieved of the obligation to perform the Work in accordance with the Design-Build 
Documents by the activities, tests, inspections or approvals of the Owner. 

§ 3.1.3,! The Design-Builder shall perform the Work in compliance with applicable laws, statutes, ordinances, 
codes, rules and regulations, rar lawful orders of public authorities. If the Design-Builder performs Work contrary to 
applicable laws, statutes, ordinances, codes, rules and regulations, and lawful orders of public authorities, the 
Design-Builder shall assume responsibility for such Work and shall bear the costs attributable to correction. 

§ 3.1.3.2 Neither the Design-Builder nor any Contractor, Consultant, or Architect shall be obligated to perform any 
act which they believe will violate any applicable laws, statutes, ordinances, codes, rules and regulations, or lawful 
orders of public authorities. If the Design-Builder determines that implementation of any instruction received from 
the Owner, including those in the Owner’s Criteria, would cause a violation of any applicable laws, statutes, 
ordinances, codes, rules and regulations, or lawful orders of public authorities, the Design-Builder shall notify the 
Owner in writing. Upon verification by the Owner that a change to the Owner’s Criteria is required to remedy the 
violation, the Owner and the Design-Builder shall execute a Modification in accordance with Article 6. 

§ 3.1.4 The Design-Builder shall be responsible to the Owner for acts, errors, and omissions of the Design-Builder’s 
employees. Architect, Consultants, Contractors, and their agents and employees, and other persons or entities 
performing portions of the Work. 

§ 3.1.S General Consultation. The Design-Builder shall schedule and conduct periodic meetings with the Owner to 
review matters such as procedures, progress, coordination, and scheduling of the Work. 

§ 3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licensed professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and Ihe Design-Builder’s other 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 

§ 3.1.7 The Design-Builder, with the assistance of the Ownw, shall prepare and file documents required to obtain 
necessary approvals of governmental authorities having jurisdiction over the Project. 

The Office of School Facilities (OSF) in conjunctim vrith the State Fire Marshal shall determine the enforcement 
and interpretation of all the applicable codes and referenced standards on state buildings, including the 
District’s school facilities. 

§ 3.1.8 Progress Reports 

§ 3.1.8.1 The Design-Builds shall keep the Owner Informed of the progress and quality of the Work. As stated in 
file Design Requirements, the Design-Builder shall submit •written progress reports, photographs of Work in 
progress, and oth«- data to the Owner electronically, or through the Owner’s option, project management software, 
showing estimated percentages of completion and other information identified below: 

.1 Work completed for the period; 

.2 Project schedule status; 

.3 Submittal schedule and status report, including a summary of outstanding Submittals; 

.4 Responses to requests for information to be provided by the Owner; 

.5 Approved Change Orders and Change Directives; 
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.6 Pending Change Order and Change Directive status reports; 

.7 Tests and inspection reports; 

.8 Status report of Work rejected by the Owner; 

.9 Status of Claims previously submitted in accordance with Article 14; 

.10 Cumulative total of the Cost of the Work to date including the Design-Builder’s compensation and 
Reimbursable Expenses, if any; 

. 11 Current Proj ect cash-flow and forecast reports; and 

.12 Additional information as designated by the Owner through its project management software data 
requirements. 

§ 3.1.8.2 In 

(Paragraphs deleted) 

addition to the requirements of § 3.1.8.1, the Design-Builder shall provide similar information through in-person 
progress report presentations to the Horry County Board of Education each month during one of the Board’s public 
meetings. 


§ 3.1.9 Design-Builder’s Schedules 

§ 3.1.9.1 The Design-Builder, promptly after execution of this Agreement, shall prepare and submit for the Owner’s 
information a schedule for the Work. The schedule, including the time required for design and construction, shall 
not exceed time limits current under the Design-Build Documents, shall be revised at appropriate intervals as 
required by the conditions of the Work and Project, shall be related to the entire Project to the extent required by the 
Design-Build Documents, shall provide for expeditious and practicable execution of the Work, and shall include 
allowances for periods of time required for the Owner’s review and for approval of submissions by authorities 
having jurisdiction over the Project, 

§ 3.1.9.2 The Design-Builder shall perform the Work in general accordance with the most recent schedules 
submitted to the Owner. 


§ 3.1.10 Certifications. Design-Builder shall include in each Application for Payment a certification fi'om each of 
the Architect, Consultants, and Contractors, and furnish to the Owner, these certifications with respect to the 
documents and services provided by the Architect, Consultants, and Contractors (a) that, to the best of their 
knowledge, information and belief, the documents or services to which the certifications relate (i) are consistent with 
the Design-Build Documents, except to the extent specifically identified in the certificate, and (ii) comply with 
applicable laws, statutes, ordinances, codes, rules and regulations, or lawful orders of public authorities governing 
the design of the Project; and (b) that the Owner and its consultants shall be entitled to rely upon the accuracy of the 
representations and statements contained in the certifications. The Design-Builder’s Architect, Consultants, and 
Contractors shall not be required to execute certificates or consents that would require knowledge, services or 
responsibilities beyond the scope of their services. 

§ 3.1.11 Design-Builder’s Submittals 

§ 3.1.11.1 Prior to submission of any Submittals, the Design-Builder shall prepare a Submittal schedule, and shall 
submit the schedule for the Owner’s approval. The Owner’s approval shall not unreasonably be delayed or withheld. 

The Submittal schedule shall (1) be coordinated with the Design-Builder’s schedule provided in Section 3.1.9.1, 

(2) allow the Owner reasonable time to review Submittals, and (3) be periodically updated to reflect the progress of 
the Work. If the Design-Builder fails to submit a Submittal schedule, the Design-Builder shall not be entitled to any 
increase in Contract Sum or extension of Contract Time based on the time required for review of Submittals. 

§ 3.1.11.2 By providing Submittals the Design-Builder represents to the Owner that it has (1) reviewed and 
approved them, (2) determined and verified materials, field measurements and field construction criteria related 
thereto, or will do so and (3) checked and coordinated the information contained within such Submittals with the 
requirements of the Work and of the Design-Build Documents. 

§ 3.1.11.3 The Design-Builder shall perform no portion oftiie Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 

§ 3.1.11.4 The Work shall be in accordance with approved Submittals except that the Design-Builder shall not be 
relieved of its responsibility to perform the Work consistent with the requirements of the Design-Build Documents. 

The Work may deviate fi'om the Design-Build Documents only if the Design-Builder has notified the Owner in 
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writing of a deviation from the Design-Build Documents at the time of the Submittal and a Modification is executed 
authorizing the identified deviation. The Design-Builder shall not be relieved of fesponsibility for errors or 
omissions in Submittals by the Owner’s approval of the Submittals. 

§ 3.1.11.S All professional design services or certifications to be provided by the Design-Builder, including all 
drawings, calculations, specifications, certifications, shop drawings and other Submittals, shall contain the signature 
and seal of the licensed design professional preparing them. Submittals related to the Work designed or certified by 
the licensed design professionals, if prepared by others, diall bear the licensed design professional’s written 
approval. The Owner and its consultants shall be entitled to rely upon the adequacy, accuracy and completeness of 
the services, certifications or approvals performed by such design professionals. 

§ 3.1.12 Warranty. The Design-Builder warrants to the Owner that materials and equipment furnished under the 
Contract will be of good quality and new unless the Design-Build Documents require or permit otherwise. The 
Design-Builder further warrants that the Work will conform to the requirements of the Design-Build Documents and 
will be free from defects, except for those inherent in the quality of the Work or otherwise expressly permitted by 
the Design-Build Documents. Work, materials, or equipment not conforming to these requirements may be 
considered defective. The Design-Builder’s warranty excludes remedy for damage or defect caused by abuse, 
alterations to the Work not executed by the Design-Builder, improper or insufficient maintenance, improper 
operation, or normal wear and tear and normal usage, if required by the Owner, the Design-Builder shall furnish 
satisfectory evidence as to the kind and quality of materials and equipment. 

§ 3.1.13 Royalties, Patents and Copyrights 
§ 3.1.13.1 The Design-Builder shall pay all royalties and license fees. 

§ 3.1.13.2 The Design-Builds shall defend suits or claims for infringement of copyrights and patent rights and shall 
hold the Owner and its separate contractors and consultants harmless from loss on account thereof, but shall not be 
responsible for such defense or loss when a particular design, process or product of a particular manufecturer or 
manufacturers is required by the Owner, or where the copyright violations are required in the Owner’s Critoia. 
However, if the Design-Builder has reason to believe that the design, process or product required in the Owner’s 
Criteria is an infringement of a copyright or a patent, the Design-Builder shall be responsible for such loss unless 
such Information is promptly furnished to the Owner. If the Owner receives notice from a patent or copyright owner 
of an alleged violation of a patent or copyright, attributable to the Design-Builder, the Owner shall give prompt 
written notice to the Design-Builder. 

§ 3.1.14 Indemnification 

§ 3.1.14.1 To the fullest extent permitted by law, the Design-Builder shall indemnify and hold harmless the Owner, 
including the Owner’s agents and employees, from and against claims, damages, losses and expenses, including but 
not limited to attorneys’ fees, arising out of or resulting from performance of the Work, but only to the extent caused 
by the negligent acts or omissions of the Design-Builder, Architect, a Consultant, a Contractor, or anyone directly or 
indirectly employed by them or anyone for whose acts they may be liable. Such obligation shall not be construed to 
negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person 
described in this Section 3.1.14. 

§ 3.1.14.2 The indemnification obligation under this Section 3.1.14 shall not be limited by a limitation on amount or 
type of damages, compensation, or benefits payable by or for Design-Builder, Architect, a Consultant, a Contractor, 
or anyone directly or indirectly employed by them, under workers’ compensation acts, disability benefit acts or other 
employee benefit acts. 

§ 3.1.15 Contingent Assignment of Agreements 

§ 3.1.15.1 Each agreement for a portion of the Work is assigned by the Design-Builder to the Owner, provided that 
.1 assignment is effective only after twmination of the Contract by the Owner for cause, pursuant to 
Sections 13:1.4 or 13.2.2, and only for those agreements that the Owner accepts by written 
notification to the Design-Builder and the Ardhitect, Consultants, and Contractors whose agreements 
are accepted for assignmait; and 

.2 assignment is subject to the prior rights of the surety, if any, obligated under bond relating to the 
Contract. 
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When the Owner accepts the assignment of an agreement, the Owner assumes the Design-Builder’s rights and 
obligations under the agreement. 

§ 3.1.15.2 Upon such assignment, if the Work has been suspended for more than 30 days, the compensation under 
the assigned agreement shall be equitably adjusted for increases in cost resulting from the suspension. 

§ 3.1.15.3 Upon such assignment to the Owner under this Section 3.1.15, the Owner may further assign the 
agreement to a successor design-builder or other entity. If the Owner assigns the agreement to a successor 
design-builder or other entity, the Owner shall nevertheless remain legally responsible for all of the successor 
design-builder’s or other entity’s obligations under the agreement. 

§ 3.1.16 Design-Builder’s Insurance and Bonds. The Design-Builder shall purchase and maintain insurance and 
provide bonds as set forth in Exhibit B. 

ARTICLE 4 WORK PRIOR TO EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 4.1 General 

§ 4.1.1 Any information submitted by the Design-Builder, and any interim decisions made by the Owner, shall be 
for the purpose of facilitating the design process and shall not modify the Owner’s Criteria unless the Owner and 
Design-Builder execute a Modification. 

[Numbers §4.2 & §4.3 intentionally not used] 

(Paragraphs deleted) 

§ 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 The Design-Builder’s Construction Proposal shall include the following: 

.1 A list of the documents and other information, including the Design-Builder’s original Proposal 
Development Documents as proposed in the Owner’s procurement leading to this Agreement, upon 
which the Design-Builda’s ftoposal is based; 

.2 The proposed Contract Sum, including the compensation method; 

.3 The proposed date the Design-Builder shall achdeve Substantial Completion ; 

,4 An enumeration of any qualifications and exclusions, if applicable; 

.5 A list of the Design-BuiUCT’s key personnel, Cwitractors and suppliers; and 
.6 The date on which the Design-Builda’’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions und» which the Work is to be 
completed. 

§ 4,4.3 If the Owner and Design-Builder agree on a proposal, the Owner and Design-Builder shall execute the 
Design-Build Amendment setting forth the terms of their agreement. 

ARTICLE 5 WORK FOLLOWING EXECUTION OF THE DESIGN-BUILD AMENDMENT 
§ 5.1 Construction Documents 

§ 5.1.1 Upon the execution of the Design-Build Amendmoit, the Design-Builder shall prepare Construction 
Documents. The Construction Documents shall establish the quality levels of materials and systems required. Ihe 
Construction Documents shall be consistent with the Design-Build Documents. 

§ 5.1.2 The Design-Builder shall provide the Constructicm Documents to the Owner for the Owner’s information. If 
the Owner discovers any deviations between the Construction Documents and the Design-Build Documents, the 
Owner shall promptly notify the Design-Builder of such deviations in writing. The Construction Documents shall 
not modify the Design-Build Documents unless the Ownw and Design-Builder execute a Modification. The failure 
of the Owner to discover any such deviations shall not relieve the Design-Builder of the obligation to perform the 
Work in accordance with the Design-Build Documents. 

§ 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 
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§ 5.2 Construction 

§ 5.2.1 Commencement. Except as permitted in Section 5.2.2, construction shall not commence prior to execution 
of the Design-Build Amendment. 

§ 5.2.2 If the Owner and Design-Builder agree in writing, construction may proceed prior to the execution of the 
Design-Build Amendment. However, such authorization shall not waive the Owner’s right to reject the 
Design-Builder’s Proposal. 

§ 5.2.3 The Design-Builder shall supervise and direct the Work, using the Design-Builder’s best skill and attention. 
The Design-Builder shall be solely responsible for, and have control over, construction means, methods, techniques, 
sequences and procedures, and for coordinating all portions of the Work under the Contract, unless the Design-Build 
Documents give other specific instructions concerning these matters. 

§ 5.2.4 The Design-Builder shall be responsible for inspection of portions of Work already performed to determine 
that such portions are in proper condition to receive subsequent Work. 

Maintenance of Record Drawings: The Contractor shall maintain at the worksite one (1) record copy of the 
Contract Documents including approved changes in good order and marked currently to record changes and 
selections made during performance of the work. A copy of submittals accepted by the District shall also be 
maintained at the worksite. These items shall be available to the Architect and District when present at the 
worksite. When required by the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work such as, by way of illustration and not limitation, plumbing, electrical, mechanical, and 
all systems, such as fire and security systems, incorporated into the work. The Contractor shall furnish an 
electronic and paper copy of record drawings of "as-built" detail to the Architect at final completion of all 
work, excluding punch list items as required by the Contract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required by the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completeness of such calculations and certifications. 

Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects. The program shall include providing daily 
supervision and conducting frequent inspections by the Worksite Superintendent(s). 


1. Compliance with Employment Laws: By entering into a Contract Agreement, the Contractor agrees to abide 
by all applicable laws pertaining to employment including, by way of illustration and not limitation, the 

following: 

A. Title VII of the Civil Rights Act of 1964, as may be amended. 

B. Age Discrimination in Employment Act of 1964, as may be amended. 

C. Title I of the Americans Disabilities Act of 1990, as may be amended. 

D. Equal Pay Act of 1963, as may be amended. 

E. Fair Labor Standards Act, as may be amended. 

F. South Carolina Wages Act, Code 37-10-10 et seq., as may be amended. 

G. South Carolina Worker’s Compensation Act, Code 42-1-10 et seq., as may be amended. 

The Contractor shall not discriminate against any employee or applicant for employment because of race, 
religion, color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupational qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunity 
Employer." The Contractor agrees to post in conspicuous places, visible to employees and applicants for 
employment, notices setting forth the provisions of this nondiscrimination clause and shall include the 
provision of this paragraph in every subcontract or purchase agreement of more than 
$ 10 , 000 . 
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Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government, the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s compensation for the benefit of any Contractor, 
subcontractor or supplier employees. 

Project Key Staff — Project Manager: The Contractor shall assign a skilled, experienced, and dedicated Project 
Manager to the project and identified in Exhibit A. The Project Manager shall secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials, 
sub-contracted work, and Contractor provided labor to ensure the continual progress of the work to meet the 
substantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Manager during the course of the project without approval of the District. 

Project Key Staff — Worksite Superintendent(s): The Contractor shall employ at least one (1) full-time, 
competent Worksite Superintendent and, if required by the Contract Documents, an additional part-time or 
full-time, competait secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendent(s). No less than one (1) Worksite Superintendent shall be in attendance 
at the worksite at all times during performance of any work by the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintendent shall not perform the work of any trade or other 
duties; however, the secondary Worksite Superintendent may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved by the District. The Contractor shall not change any Worksite 
Superintendent or the duties or status of same during the course of the project without approval of the District 
The Worksite Supa‘intendent(s) shall enforce strict discipline and good order among the Contractor’s 
representatives, agents, employees, subcontractors and suppliers. 

Worksite Communications; The Project Manag«' and Worksite Superintendent(s) are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder, 

§ 5.3 Labor and Materials 

§ 5.3.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall provide and pay for 
labor, materials, equipment, tools, construction equipment and machina-y, water, heat, utilities, transportation, and 
other facilities and services, necessary for proper execution and completion of the Work, whether temporary or 
permanent, and whether or not incorporated or to be incorporated in the Work. 

§ 5.3.2 When a material or system is specified in the Design-Build Documents, the Design-Builder may make 
substitutions only in accordance with Article 6. 

§ 5.3.3 The Design-Builder shall enforce strict discipline and good order among the Design-Builder’s employees 
and other persons carrying out the Work. The Design-Buildo- shall not permit employment of unfit persons or 
persons not properly skilled in tasks assigned to them. 

§ 5.4 Taxes 

The Design-Builder shall pay sales, consumer, use and similar taxes, for the Work provided by the Design-Builder, 
that are legally enacted when the Design-Build Amendment is executed, whether or not yet effective or merely 
scheduled to go into effect. 

§ 5.5 Permits, Fees, Notices and Compliance with Laws 

§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
permits, fees, licenses, and inspections by government agencies, necessary for proper execution of the Work and 
Substantial Completion of the Project. 

§ 5.5.2 The Design-Builder shall comply with and give notices required by applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, applicable to performance of the Work. 

§ 5.5.3 Concealed or Unknown Conditions. If the Design-Builder encounters conditions at the site that are 

(1) subsurface or otho-wis e concealed physical conditions fliat differ materially from those indicated in the _ 
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Design-Build Documents or (2) unknown physical conditions of an unusual nature that differ materially from those 
ordinarily found to exist and generally recognized as inherent in construction activities of the character provided for 
in the Design-Build Documents, the Design-Builder shall promptly provide notice to the Owner before conditions 
are disturbed and in no event later than 21 days after first observance of the conditions. The Owner shall promptly 
investigate such conditions and, if the Owner determines that they differ materially and cause an increase or 
decrease in the Design-Builder’s cost of, or time required for, performance of any part of the Work, shall 
recommend an equitable adjustment in the Contract Sum or Contract Time, or both. If the Owner determines that the 
conditions at the site are not materially different from those indicated in the Design-Build Documents and that no 
change in the terms of the Contract is justified, the Owner shall promptly notify the Design-Builder in writing, 
stating the reasons. If the Design-Builder disputes the Owner’s determination or recommendation, the 
Design-Builder may proceed as provided in Article 14. 

§ 5.5.4 If, in the course of the Work, the Design-Builder encounters human remains, or recognizes the existence of 
burial markers, archaeological sites, or wetlands, not indicated in the Design-Build Documents, the Design-Buildear 
shall immediately suspend any operations that would affect them and shall notify the Owner. Upon receipt of such 
notice, the Owner shall promptly take any action necessary to obtain governmental authorization required to resume 
the operations. The Design-Builder shall continue to suspend such operations until otherwise instructed by the 
Owner but shall continue with all other operations that do not affect those remains or features. Requests for 
adjustments in the Contract Sum and Contract Time arising from the existence of such remains or features may be 
made as provided in Article 14. 

§ 5.6 Allowances 

§ 5,6,1 The Design-Builder shall include in the Contract Sum all allowances stated in the Design-Build Documents. 

Items covered by allowances shall be supplied for such amounts, and by such persons or entities as the Owner may 
direct, but the Design-Builda shall not be required to employ persons or entities to whom the Design-Builder has 
reasonable objection, 

§ 5.6.2 Unless otherwise provided in the Design-Build Documents, 

,1 allowances shall cover the cost to the Design-Builder of materials and equipment delivered at the site 
and all required taxes, less applicable trade discounts; 

.2 the Design-Builder’s costs for unloading and handling at the site, labor, installation costs, overhead, 
profit, and other expenses contemplated for stated allowance amounts, shall be included in the 
Contract Sum but not in the allowances; and 

.3 whenever costs are more than or less than allowances, the Contract Sum shall be adjusted accordingly 
by Change Order. The amount of the Change Order shall reflect (1) the difference between actual 
costs and the allowances under Section 5.6.2.1 and (2) changes in Design-Builder’s costs under 
Section 5.6.2,2. 

§ 5.6.3 The Owner shall make selections of materials and equipment with reasonable promptness fijr allowances 
requiring Owner selection. 

§ 5.7 Key Personnel, Contractors and Suppliers 

§ 5.7.1 TTie Design-Builder shall not employ personnel, or contract with Contractors or suppliers to whom the 
Owner has made reasonable and timely objection. The Design-Builder shall not be required to contract with anyone 
to whom the Design-Builder has made reasonable and timely objection. 

§ 5.7,2 If the Design-Builder desires to change any of the personnel. Contractors or suppliers identified in the 
Design-Build Amendment, including but not limited to any contractor or design professional idaitified by the 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
proposed new personnel, design professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 

§ 5.7.3 Except for those persons or entities already identified or required in the Design-Build Amendment, the 
Design-Builder, as soon as practicable after execution of the Design-Build Amendment, shall furnish in writing to 
the Owner the names of persons or entities (including those wfro are to furnish materials or equipment fabricated to a 
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special design) proposed for each principal portion of the Work. The Owner may reply within 14 days to the 
Design-Builder in writing stating (1) whether the Owner has reasonable objection to any such proposed person or 
entity or (2) that the Owner requires additional time for review. Failure of the Owner to reply within the 14-day 
period shall constitute notice of no reasonable objection. 

§ 5.7.3.] If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection, 

§ 5.8 Documents and Submittals at the Site 

In addition to any Owner requirements to keep electronic project data up to date, the Design-Builder shall maintain 
at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction Documents, 
in good ordK' and marked currently to indicate field changes and selections made during construction, and one copy 
of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with Section 
9.10.2 as a record of the Work as constructed. 

§5.9 Use of Site 

The Design-Builder shall confine operations at the site to areas permitted by applicable laws, statutes, ordinances, 
codes, rules and regulations, lawful orders of public authorities, and the Design-Build Documents, and shall not 
unreasonably encumber the site with materials or equipment. 

§ 5.10 Cutting and Patching 

The Design-Builder shall not cut, patch or otherwise alter fully or partially completed construction by the Owner or 
a separate contractor except with written consent of the Owner and of such separate contractor; such consent shall 
not be unreasonably withheld. The Design-Builder shall not unreasonably withhold from the Owner or a separate 
contractor the Design-Builder’s consent to cutting or otherwise altering the Work. 

§ 5.11 Qeaning Up 

§ 5.11.1 The Design-Builder shall keep the premises and surrounding area free from accumulation of waste 
materials or rubbish caused by operations under the Contract. At completion of the Work, the Design-Builder shall 
remove waste materials, rubbish, the Design-Builder’s tools, construction equipment, machinery and surplus 
materials from and about the Project. 

§ 5.11.2 If the Design-Builder fails to clean up as provided in the Design-Build Documents, the Owner may do so 
and Owner shall be entitled to reimbursement from the Design-Builder. 

§ 5.12 Access to Work 

The Design-Builder shall provide the Owner and its separate contractors and consultants access to the Work in 
preparation and progress wherever located. The Design-Builder shall notify the Owner regarding Project safety 
criteria and programs, which the Owner, and its contractors and consultants, shall comply with while at the site. 

§ 5.13 Construction by Owner or by Separate Contractors 

§ 5.13.1 Owner’s Right to Perform Construction and to Award Separate Contracts 
§ 5.13.1.1 The Owner reserves the right to perform construction or operations related to the Project with the 
Owner’s own forces; and to award separate contracts in connection with other portions of the Project, or other 
construction or operations on the site, under terms and conditions identical or substantially similar to this Contract, 
including those terms and conditions related to insurance and waiver of subrogation. The Owner shall notify the 
Design-Builder promptly after execution of any separate contract. If the Design-Builder claims that delay or 
additional cost is involved because of such action by the Owner, the Design-Builder shall make a Claim as provided 
in Article 14. 

§ 5.13.1.2 When separate contracts are awarded for different portions of the Project or other construction or 
operations on the site, the tarn "Design-Builder" in the Design-Build Documents in each case shall mean the 
individual or entity that executes each separate agreement with the Owner. 

§ 5.13.1.3 The Owner shall provide for coordination of the activities of the Owner’s own forces, and of each 
separate contractor, with the Work of the Design-Builda, who shall cooperate with them. The Design-Builder shall 
participate with other separate contractors and the Owner in reviewing their construction schedules. The 
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Design-Builder shall make any revisions to the construction schedule deemed necessary after a joint review and 
mutual agreement. The construction schedules shall then constitute the schedules to be used by the Design-Builder, 
separate contractors and the Owner until subsequently revised. 

§ S.13.1.4 Unless otherwise provided in the Design-Build Documents, when the Owner performs construction or 
operations related to the Project with the Owner’s own forces or separate contractors, the Owner shall be deemed to 
be subject to the same, obligations, and to have the same rights, that apply to the Design-Builder under the Contract. 

§ 5.14 Mutual Responsibility 

§ 5.14.1 The Design-Builder shall afford the Owner and separate contractors reasonable opportunity for introduction 
and storage of their materials and equipment and performance of their activities, and shall connect and coordinate 
the Design-Builder’s construction and operations with theirs as required by the Design-Build Documents. 

§ 5.14.2 If part of the Design-Builder’s Work depends upMi construction or operations by the Owner or a separate 
contractor, the Design-Builder shall, prior to proceeding with that portion of the Work, prepare a written report to 
the Owner, identifying apparent discrepancies or defects in the construction or operations by the Owner or separate 
contractor that would rendo' it unsuitable for proper execution and results of the Design-Builder’s Work. Failure of 
the Design-Builder to report shall constitute an acknowledgment that the Owner’s or separate contractor’s 
completed or partially completed construction is fit and proper to receive the Design-Builder’s Work, except as to 
defects not then reasonably discoverable. 

§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor(s) for costs the Owner and other 
contractor(s), respectively, incur because of the Design-Builder’s delays, improperly timed activities or defective 
construction. 

§ 5.14.4 The Design-Builder shall promptly remedy damage the Design-Builder wrongfully causes to completed or 
partially completed construction or to property of the Owner or separate contractors as provided in Section 10.2.5. 

§ 5.14.5 The Ovmer and each separate contractor shall have the same responsibilities for cutting and patching the 
Work as the Design-Builder has with respect to the construction of the Owner or separate contractors in 
Section 5.10. 

§ 5.15 Owner’s Right to Clean Up 

If a dispute arises among the Design-Builder, separate contractors and the Ovmer as to the responsibility under their 
respective contracts for maintaining the premises and surrounding area free from waste materials and rubbish, the 
Owner may clean up and will allocate the cost among those responsible. 

ARTICLE 6 CHANGES IN THE WORK 
§ 6.1 General 

§ 6.1.1 Changes in ftie Work may be accomplished after execution of the Contract, and without invalidating the 
Contract, by Change Order or Change Directive, subject to the limitations stated in this Article 6 and elsewhere in 
the Design-Build Documents. 

§ 6.1.2 A Change Orda- shall be based upon agreement between the Owner and Design-Builder. The Owner may 
issue a Change Directive without agreement by the Design-Builder. 

§ 6.1.3 Changes in the Work shall be performed under applicable provisions of the Design-Build Documents, and 
the Design-Builder shall proceed promptly, unless otherwise provided in the Change Order or Change Directive. 

§ 6.2 Change Orders 

A Change Order is a written instrument signed by the Owner and Design-Builder stating their agreement upon all of 
the following: 

.1 The change in the Work; 

.2 The amount of the adjustment, if any, in the Contract Sum or, if prior to execution of the 

Design-Build Amendment, the adjustmait in the Design-Builder’s compensation; and 
.3 The extent of the adjustment, if any, in the Contract Time. 
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§ 6.3 Change Directives 

§ 6.3.1 A Change Directive is a written order signed by the Owner directing a change in the Work prior to 
agreement on adjustment, if any, in the Contract Sum or, if prior to execution of the Design-Build Amendment, the 
adjustment in the Design-Builder’s compensation, or Contract Time. The Owner may by Change Directive, without 
invalidating the Contract, order changes in the Work within the general scope of the Contract consisting of 
additions, deletions or other revisions, the Contract Sum or, if prior to execution of the Design-Build Amendment, 
the adjustment in the Design-Builder’s compensation, and Contract Time being adjusted accordingly. 

§ 6.3.2 A Change Directive shall be used in the absence of total agreement on the terms of a Change Ordea'. 

§ 6.3.3 If the Change Directive provides for an adjustment to the Contract Sum or, if prior to execution of the 
Design-Build Amendment, an adjustment in the Design-Builder’s compensation, the adjustment shall be based on 
one of the following methods: 

.1 Mutual acceptance of a lump sum properly itemized and supported by sufficient substantiating data to 
permit evaluation; 

.2 Unit prices stated in the Design-Build Documents or subsequently agreed upon; 

.3 Cost to be determined in a manner agreed upon by the parties and a mutually acceptable fixed or 
percentage fee; or 
.4 As provided in Section 6.3.7. 

§ 6.3.4 If unit prices are stated in the Design-Build Documents or subsequently agreed upon, and if quantities 
originally contemplated are materially changed in a proposed Change Order or Change Directive so that application 
of such unit prices to quantities of Work proposed will cause substantial inequity to the Owner or Design-Builder, 
the applicable unit prices shall be equitably adjusted. 

§ 6.3.5 Upon receipt of a Change Directive, the Design-Builda- shall promptly proceed with the change in the Work 
involved and advise die Owner of the Design-Builda-’s agreement or disagreement with the method, if any, 
provided in the Change Directive for determining the proposed adjustment in the Contract Sum or, if prior to 
execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation, or Contract Time. 

§ 6.3.6 A Change Directive signed by the Design-Builder indicates the Design-Builder’s agreement therewith, 
including adjustment in Contract Sum or, if prior to execution of the Design-Build Amendment, the adjustment in 
the Design-Buildw’s compensation, and Contract Time or the method for determining them. Such agreement shall 
be effective immediately and shall be recorded as a Change Ordw. 

§ 6.3.7 If the Design-Builder does not respond promptly or disagrees with the method for adjustment in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the method for adjustment in the Design-Builder’s 
compensation, the Owner shall determine the method and the adjustment on the basis of reasonable expenditures and 
savings of those performing the Work attributable to the change, including, in case of an increase, an amount for 
overhead and profit as set forth in the Agreement, or if no such amount is set forth in the Agreement, a reasonable 
amount. In such case, and also under Section 6.3.3.3, the Design-Builder shall keep and present, in such form as the 
Owner may prescribe, an itemized accounting together with appropriate supporting data. Unless othawise provided 
in the Design-Build Documents, costs for the purposes of this Section 6.3.7 shall be limited to the following: 

.Change Ordo" Allowable Pricing: For any change in contract price, the Contractor shall provide, itemize, 
and justify with appropriate suppcrting data, direct costs attributable to the change. Direct costs 
attributable to the change in work shall be limited to the following: 

A. Costs of materials, equipment and processes to be incorporated into the work including costs of 

shipping, handling, fabricating, sales tax (8% required in Horry County and 9% within certain 
incorporated parts of the City of Myrtle Beach as of August 1,2009), or other such costs inherent in 
the provision and delivery of such materials, equipmait and processes by the supplier or 
manufacturer. 

B. Costs of direct labor based on actual hourly labor rates multiplied by the actual work hours required to 

accomplish the change in work when such change in work results in additional contract time or labor. 

No Contractor or subcontractor shall ask fisr direct labor costs, when work required can be 
accomplished with the existing work force, in conjunction with other concurrent work, and during the 
current approved contract time. The hourly labor rate for any additional contract time or laborers shall 
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be actual hourly rates not to exceed thirty dollars ($30) per hour unless documented proof of payment 
of a higher hourly rate for a specific skilled laborer is approved by the District prior to Change Order 
execution. 

C. Costs of fringe benefits for additional direct labor, including social security, unemployment or other 

taxes, health and workers’ compensation insurances, or other benefits required by agreement, custom 
or applicable laws. Such fiinge benefit rate shall not exceed twenty-eight percent (28%) and the 
District has the right to request itemized documentation proving the fi-inge benefit rate used. 

D. Costs of machinery or equipment rented or leased in the short term specifically for completion of the 

additional work to be performed. Such equipment rented/leased shall not customarily be owned by 
the Contractor or any subcontractor affected by the change but shall be necessary to the 
accomplishment of Ae work required. Copies of invoices for such rental shall be provided to 
document the cost of rental or lease of machinery or equipment. The District shall not pay for use of 
Contractor- or subcontractor-owned equipment or madhina-y, which costs are included in the 
overhead computation. 

E. Costs of permits or inspection fees directly attributable to the change in work and not included as part of 

the Contractor’s requirements nor attributable to the Contractor’s nonperformance or 
non-conformance to the Contract Agreement. 

F. Other such direct costs directly attributable to the work and approved by the District. 

G. Any additional cost resulting fi'om an amendment to performance and payment bonds but in no event 

more than one percent (1%) after application of overhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required by the Surety. 

Costs itemized shall not exceed the unit costs as listed in the most current issue of Means Construction Cost 
Data or actual costs justified to the satisfaction of file District, 

Unallowable Costs: Any costs which may be perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered part of the overhead and 
profit rate applied to direct costs. Such costs not to be included in direct costs shall be, by way of 
illustration and not limitation: 

A. Labor hours and fringe benefit costs of the worksite superintendent(s) when such costs were included, or 

should have been included, in the original bid submitted or result from the Contractor’s inability to 
meet the approved schedule or required completion date. The Contractor must prove, to the 
satisfaction of the District, such additional costs are directly attributable to any extension of time 
beyond the last approved completion date. An increase in contract price for additional site supervision 
shall be at the Districts’ sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination of 

subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental, purchase or replacement of equipment generally or customarily necessary to 

accomplish the work but not to be incorporated into the work such as, by way of illustration and not 
limitation, hand tools, generators, cleaning equipment, scaffolding, signage, fencing, vehicles, fuel, 
and so forth, 

D. Transportation or travel costs related to the transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksite or between worksites or to pick-up and deliver materials, 
equipment and processes to the worksite by the Contractor’s or subcontractor’s own forces including 
parking, tolls, fines, meals, per diem, hotel, living expenses, or other such costs. 

E. Costs attributable to expediting delivery of materials, equipment or processes including telephone calls, 

facsimile transmissions, copying, employee labor and benefits, and so forth. 

F. Costs attributable to maintaining a local office, home office or corporate office as well as office staffing. 

equipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, including work trailers, telephones, computers, licenses, 

temporal’/ utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. Other such indirect costs of doing business or costs normally considered inclusive in overhead. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 
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pricing shall not exceed the following: 

A. For work performed by the Contractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed by a subcontractor’s own forces, a maximum of ten percent (10%) of the allowable direct 
costs. 

C. For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%) is 
allowable by the Contractor for administration of the sub-contract. 

Retainage; The District requires a retainage of three and one-half percent (3.5%) of the total contract price, as may 
be amended by any approved Change Order, to be withheld from the Contractor’s payments throughout the term of 
the Agreement and payable at the time of final payment after a) fijll completion of all work to be performed and all 
requirements established in the Agreement and acceptance by the District, b) submittal of all closeout documents, 
and c) submittal of an affidavit of payment of debts/claims, if requested by the District, for every subcontractor who 
performed work on the project evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more than three and one-half percent (3.5%) shall be retained from the 
progress payments of any subcontractor by the Contractor until final completion of that portion of the work. 

Prompt payment of retainage to all subcontractors at final completion of their acceptable work regardless of timing 
during the contract is mandatory. The Contractor shall, at final completion, ensure no amount of the Contractor’s 
retained funds is allocable to the completed and accepted work of any subcontractor nor to materials or equipment 
purchased from any supplier unless such amounts are in dispute and the Contractor has not requested payment for 
such disputed amounts to date. Such amounts in dispute shall be identified on the Contractor’s affidavit of payment 
of debts/claims submitted with final documents. 

§ 6.3.8 The amount of credit to be allowed by the Design-Builder to the Owner for a deletion or change that results 
in a net decrease in the Contract Sum or, if prior to execution of the Design-Build Amendment, in the 
Design-Builder’s compensation, shall be actual net cost. When both additions and credits covering related Work or 
substitutions are involved in a change, the allowance for overhead and profit shall be figured on the basis of net 
increase, if any, with respect to that change. 

§ 6,3.9 Pending final determination of the total cost of a Change Directive to the Owno", the Design-Builder may 
request payment for Work completed under the Change Directive in Applications for Payment. The Owner will 
make an interim determination for purposes of certification for payment for those costs deemed to be reasonably 
justified. The Owner’s interim determination of cost shall adjust the Contract Sum or, if prior to execution of the 
Design-Build Amendment, the Design-Builder’s compensation, on the same basis as a Change Order, subject to the 
right of Design-Builder to disagree and assert a Claim in accordance with Article 14. 

§ 6.3.10 When the Owner and Design-Builder agree with a determination concerning the adjustments in the Contract 
Sum or, if prior to execution of the Design-Build Amendment, the adjustment in the Design-Builder’s compensation 
and Contract Time, or otherwise reach agreement upon the adjustments, such agreement shall be effective 
immediately and the Owner and Design-Builder shall execute a Change Order, Change Orders may be issued for all 
or any part of a Change Directive. 

ARTICLE 7 OWNER’S RESPONSIBILITIES 
§ 7.1 General 

§ 7.1.1 The Owner shall designate in writing a representative who shall have express authority to bind the Owner 
with respect to all Project matters requiring the Owner’s approval or authorization. 

§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builder to give notices of project commencement and 
take other action to protect the integrity and exclusivity of the project payment bond(s). 

§ 7,2 Information and Services Required of the Owner 

§ 7.2.1 The Owner shall furnish information or services required of the Owner by the Design-Build Documents with 
reasonable promptness. 


AlADocumentAI 41™- 2014. Copyright ©2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Documeiit is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this Al A® Document, or any portion of it, 
may result fn severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 12:02:17 on 11/22/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1970631282) 


PAPR - 002626 



§ 7.2.2 The Owner shall provide, to the extent under the Owner’s control and if not required by the Design-Build 
Documents to be provided by the Design-Builder, the results and reports of prior tests, inspections or investigations 
conducted for the Project involving structural or mechanical systems; chemical, air and water pollution; hazardous 
materials; or environmental and subsurface conditions and information regarding the presence of pollutants at the 
Project site. Upon receipt of a written request from the Design-Builder, the Owner shall also provide surveys 
describing physical characteristics, legal limitations and utility locations for the site of the Project, and a legal 
description of the site under the Owner’s control. 

§ 7.2.3 The Owner shall promptly obtain easements, zoning variances, and legal authorizations or entitlements 
regarding site utilization where essential to the execution of the Project. 

§ 7,2.4 The Owner shall cooperate with the Design-Builder in securing land development, zoning, and other permits, 
licenses and inspections. 

§ 7.2.5 The services, information, surveys and reports required to be provided by the Owner under this Agreement, 
shall be furnished at the Owner’s expense, and except as otherwise specifically provided in this Agreement or 
elsewhere in the Design-Build Documents or to the extent the Owner advises the Design-Builder to the contrary in 
writing, the Design-Builda shall be entitled to rely upon the accuracy and completeness thereof. In no event shall 
the Design-Builder be relieved of its responsibility to exercise proper precautions relating to the safe performance of 
the Work. 

§ 7.2.6 If the Owner observes or otherwise becomes aware of a fault or defect in the Work or non-conformity with 
the Design-Build Documents, the Owner shall give prompt written notice thereof to the Design-Builder. 

§ 7.2.7 Prior to the execution of the Design-Build Amendment, tite Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owner has made financial arrangements to fulfill the Owner’s 
obligations under the Design-Build Documents and the Design-Builder’s Proposal.. 

§ 7.2.8 Except as otherwise provided in the Design-Build Documents or when direct communications have been 
specially authorized, the Owner shall communicate through the Design-Builder with persons or entities employed or 
retained by the Design-Builder. 

§ 7.2.9 Unless required by the Design-Build Documents to be provided by the Design-Builder, the Owner shall, 
upon request from the Design-Builda", furnish the services of geotechnical engineers or other consultants for 
Investigation of subsurface, air and water conditions v^iien such services are reasonably necessary to properly carry 
out the design services furnished by the Design-Builder. In such event, the Design-Builder shall specify the services 
required. Such services may include, but are not limited to, test borings, test pits, determinations of soil bearing 
values, percolation tests, evaluations of hazardous materials, ground corrosion and resistivity tests, and necessary 
operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other consultants shall 
include preparation and submission of all appropriate reports and professional recommendations. 

§ 7.2.10 The Owner shall purchase and maintain insurance as set forth in Exhibit B. 

§ 7.3 Submittals 

§ 7.3.1 The Owner shall review and approve or take other appropriate action on Submittals. Review of Submittals is 
not conducted for the purpose of determining the accuracy and completeness of other details, such as dimensions 
and quantities; or for substantiating instructions for installation or performance of equipment or systems; or for 
determining that the Submittals are in conformance with the Design-Build Documents, all of which remain the 
responsibility of the Design-Builder as required by the Design-Build Documents. The Owner’s action will be taken 
in accordance with the submittal schedule approved by the Owner or, in the absence of an approved submittal 
schedule, with reasonable promptness while allowing sufficient time in the Owner’s judgment to permit adequate 
review. The Owner’s review of Submittals shall not relieve the Design-Builder of the obligations under 
Sections 3.1.11, 3.1.12, and 5.2.3. The Owner’s review shall not constitute approval of safety precautions or, unless 
otherwise specifically stated by the Owner, of any construction means, methods, techniques, sequences or 
procedures. The Owner’s approval of a specific item shall not indicate approval of an assembly of which the item is 
a component. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builder of any non-conformance with the Design-Build Documents the Owner discovers. 


§ 7.4 Visits to the site by the Owner shall not be construed to create an obligation on the part of the Owner to make 
on-site inspections to check the quality or quantity of the Work. The Owner shall neither have control over or charge 
of, nor be responsible for, the construction means, methods, techniques, sequences or procedures, or for the safety 
precautions and programs in cormection with the Work, because these are solely the Design-Builder’s rights and 
responsibilities under the Design-Build Documents. 

§ 7.5 Hie Owner shall not be responsible for the Design-Builder’s failure to perform the Work in accordance with 
the requirements of the Design-Build Documents. Tlie Owner shall not have control over or charge of, and will not 
be responsible for acts or omissions of the Design-Builder, Architect, Consultants, Contractors, or their agents or 
employees, or any other persons or entities performing portions of the Work for the Design-Builder. 

§ 7,6 The Owner has the authority to reject Work that does not conform to the Design-Build Documents. The Owner 
shall have authority to require inspection or testing of the Work in accordance with Section 15.5.2, whether or not 
such Work is febricated, installed or completed. However, neither this authority of the Owner nor a decision made in 
good faith either to exercise or not to exercise such authority shall give rise to a duty or responsibility of the Owner 
to the Design-Builder, the Architect, Consultants, Contractors, material and equipment suppliers, their agents or 
employees, or other persons or entities performing portions of the Work. 

§ 7.7 The Owner shall determine the date or dates of Substantial Completion in accordance with Section 9.8 and the 
date of final completion in accordance with Section 9.10. 

§ 7.8 Owner’s Right to Stop Work 

If the Design-Buildar fails to correct Work which is not in accordance with the requirements of the Design-Build 
Documents as required by Section 11.2 or persistently foils to carry out Work in accordance with the Design-Build 
Documents, the Owner may issue a written order to the Design-Builder to stop the Work, or any portion thereof, 
until the cause for such order has been eliminated; however, the right of the Owner to stop the Work shall not give 
rise to a duty on the part of the Owner to exercise this right for the benefit of the Design-Builder or any other person 
or entity, except to the extent required by Section 5.13.1.3. 

§ 7.9 Owner’s Right to Carry Out the Work 

If the Design-Builder defeults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice from the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder ftie reasonable cost of correcting such 
deficiencies. If payments then or thereafter due the Design-Builder are not sufficient to cover such amounts, the 
Design-Builder shall pay the difference to the Owner. For Work on the critical path to beneficial occupancy of the 
Project (or defined component thereof) the ten-day period referenced herein is reduced to five (5) days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under § 3.1.9. 

ARTICLES TIME 

§8.1 Progress and Completion 

§ 8.1.1 Time limits stated in the Design-Build Documents are of the essence of the Contract. By executing the 
Design-Build Amendment the Design-Builder confirms that the Contract Time is a reasonable period for performing 
the Work. 

§ 8,1.2 The Design-Builder shall not, except by agreement of the Owner in writing, commence the Work prior to the 
effective date of insurance, other than property insurance, required by this Contract. The Contract Time shall not be 
adjusted as a result of the Design-Builder’s failure to obtain insurance required under this Contract. 

§ 8.1.3 The Design-Builder shall proceed expeditiously with adequate forces and shall achieve Substantial 
Completion within the Contract Time. 

§ 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 
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The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. Damages the Owner will 
incur as a result of breach of contract by failure to achieve substantial completion are; use of relocatable classrooms; 
use of alternate sites for the educational program; disruption of class locations; disruption of athletic program; 
disruption of public service activities planned for the project; loss of rental of the project; security risks due to 
comingling of project workers with additional persons on and near the site; additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term; general disruption of the teadiing and 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present; harm to the Ovraer’s reputation and established goodwill among the 
community, parents, students, and staff due to late delivery of the project; loss of student morale and academic 
performance due to the ongoing Work during the academic term; harm to the Owner’s public relations; disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measurement of such damages is difficult. Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due fi-om the Design-Builder to the Owner; for each day the 
Work is not Finally Complete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due fi'om the Design-Builder to the Owner. 

§ 8.2 Delays and Extensions of Time 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or delay in purchase of any project property or owner provided surveying and 
testing of such property); or by an act of god, tornado, fire, hurricane, blizzard, earthquake, typhoon, or flood that 
damages completed work, stored material, or impedes progress of the work; by delay authorized by the Owner 
pending mediation and binding dispute resolution or by other causes that the Owna- determines may justify delay, 
then the Contract Time shall be extended by Change Ordo’ for such reasonable time as the Owner may determine. 

§ 8.2.2 Claims relating to time shall be made in accordance with applicable provisions of Article 14. 

(Paragraph deleted) 

§ 8.2.3 Weather Delays: When adverse weather conditions are the basis for a request for additional time, such 
request shall be documented by data substantiating the weather conditions.. Such time extension request shall be in 
writing and submitted to the District with its Application for Payment. The approved extension of time shall be 
incorporated in the next Change Order. 

§ 8.2.4 Anticipated Weather Delays: A total of two (2) days per calendar month (non-cumulative) shall be 
anticipated by the Contractor as "adverse weather," and such time shall not be considered justification for an 
extension of time. If adverse weather days beyond the two (2) days anticipated are substantiated by written 
(NOAA) data indicating precipitation greater than .10" occurred that day an extensicxi of time will be allowed to the 
extent of one (1) full day of extended time for each full working day of adverse weather conditions .. If the 
precipitation over .10" is so great that it causes subsequent work days to be lost those days may also be requested as 
a time extension and will be granted day for day basis for days lost in construction operations , A request for 
adverse weather extension shall not be allowed after the date established for substantial completion. 

ARTICLE 9 PAYMENT APPLICATIONS AND PROJECT COMPLETION 
§ 9.1 Contract Sum 

The Contract Sum is stated in the Design-Build Amendment. 

§ 9.2 Schedule of Values 

Where the Contract Sum is based on a stipulated sum or Guaranteed Maximum Price, the Design-Builder, prior to 
the first Application for Payment after execution of the Design-Build Amendment shall submit to the Owner a 
schedule of values allocating the entire Contract Sum to the various portions of the Work and prepared in such form 
and supported by such data to substantiate its accuracy as the Owner may require. This schedule, unless objected to 
by the Owner, shall be used as a basis for reviewing the Design-Builder’s Applications for Payment. 
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§ 9.3 Applications for Payment 

§ 9.3.1 At least TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to the Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
supplio's, and shall reflect retainage if provided for in the Design-Build Documents. 

§ 9.3.1.1 As provided in Section 6.3.9, Applications for Payment may include requests for payment on account of 
changes in the Work that have been properly authorized by Change Directives, or by interim determinations of the 
Owner, but not yet included in Change Orders. 

§ 9.3.1.2 Applications for Payment shall not include requests for paymait for portions of the Work for which the 
Design-Builder does not intend to pay the Architect, Consultant, Contractor, material supplier, or other persons or 
entities providing services or work for the Design-Builder, unless such Work has been performed by others whom 
the Design-Builder intaids to pay. 

§ 9.3.2 Unless otherwise provided in the Design-Build Documents, payments shall be made for services provided as 
well as materials and equipment delivered and suitably stored at the site for subsequent incorporation in the Work. If 
approved in advance by the Owner, payment may similarly be made for materials and equipment suitably stored off 
the site at a location agreed upon in writing. Payment for materials and equipment stored on or off the site shall be 
conditioned upon compliance by the Design-Builder with procedures satisfactory to the Ovmer to establish the 
Owner’s title to such materials and equipment or otherwise protect the Owna^’s interest, and shall include the costs 
of applicable insurance, storage and transportation to the site for such materials and equipment stored off the site. 

§ 9.3.3 The Design-Builder warrants that title to all Work, other than Instruments of Service, covered by an 
Application for Payment will pass to the Owner no later than the time of payment. The Design-Builder further 
warrants that, upon submittal of an Application for Payment, all Work for which Certificates for Payment have been 
previously issued and payments received from the Ovrao" shall, to the best of the Design-Builder’s knowledge, 
information and belief, be free and clear of liens, claims, security interests or encumbrances in favor of the 
Design-Builder, Ardiitect, Consultants, Contractors, matwial suppliers, or other persons or entities entitled to make 
a claim by reason of having provided labor, materials and equipment relating to the Work. 

§ 9.4 Certificates for Payment 

SEE § A. 1.5.1.3 FOR SCHEDULE. In accordance with the schedule set forth in § A.1.5.1.3, the Owner issue to the 
Design-Builder a Certificate for Payment Indicating the amount the Owna- determines is properly due, and notify 
the Design-Buildo: in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 

§ 9.5 Decisions to Withhold Certification 

§9.5.1 Hie Owner may withhold a Certificate for Payment in whole or in part to the extent reasonably necessary to 
protect the Owner due to the Owner’s determination that the Work has not progressed to the point indicated in the 
Design-Builder’s Application for Payment, or the qualify of the Work is not in accordance with the Design-Build 
Documents. If the Omer is unable to certify payment in the amount of the Application, the Owner will notify the 
Design-Builder as provided in Section 9.4. If the Design-Builder and Owner cannot agree on a revised amount, the 
Owner will promptly issue a Certificate for Payment for the amount that the OwnCT deems to be due and owing. The 
Owner may also withhold a Certificate for Payment or, because of subsequently discovered evidence, may nullify 
the whole or a part of a Certificate for Payment previously issued to such extent as may be necessary to protect the 
Owner from loss for whidi the Design-Builder is responsible because of 

.1 defective Work, including design and construction, not remedied; 

.2 third party claims filed or reasonable evidence indicating probable filing of such claims unless 
security acceptable to the Owna- is provided by the Design-Builder; 

.3 failure of the Design-Builder to make payments properly to the Architect, Consultants, Contractors or 

others, for services, labor, materials or equipment; 

.4 reasonable evidence that the Work cannot be completed for the unpaid balance of the Contract Sum; 

.5 damage to the Owner or a separate contractor; 
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.6 reasonable evidence that the Work will not be completed within the Contract Time, and that the 

unpaid balance would not be adequate to cover actual or liquidated damages for the anticipated delay; 
or 

I .7 repeated or substantial feilure to carry out the Work in accordance with the Design-Build Documents. 

§ 9.5.2 When the above reasons for withholding certification are ranoved, certification will be made for amounts 
previously withheld. 

§ 9.5.3 If the Owner withholds certification for payment under Section 9.5.1.3, the Owner may, at its sole option, 
issue joint checks to the Design-Builder and to the Architect or any Consultants, Contractor, material or equipment 
suppliers, or other persons or entities providing services or work for the Design-Builder to whom the Design-Builder 
foiled to make payment for Work properly performed or material or equipment suitably delivered. 

§ 9.6 Progress Payments 

§ 9.6.1 After the Owner has issued a Certificate for Payment, the Owner shall make payment in the manner and 
within the time provided in the Design-Build Documents. 

§ 9.6.2 The Design-Builder shall pay each Architect, Consultant, Contractor, and other po'son or entity providing 
services or work for the Design-Builder no later than the time period required by applicable law, but in no event 
more than seven days after receipt of payment fi-om the Owner the amount to which the Architect, Consultant, 

Contractor, and other person or entity providing services or work for the Design-Builder is entitled, reflecting 
percentages actually retained ftom payments to the Design-Builder on account of the portion of the Work performed 
by the Architect, Consultant, Contractor, or other pa-son or entity. The Design-Builder shall, by appropriate 
agreement with each Architect, Consultant, Contractor, and other pason or entity providing services or work for the 
Design-Builder, require each Architect, Consultant, Contractor, and other person or entity providing services or 
work for the Design-Builda to make payments to subconsultants and subcontractors in a similar manner. 

§ 9.6.3 The Owner will, on request and if practicable, furnish to the Architect, a Consultant, Contractor, or otha 
person or entity providing services or work for the Design-Builda, information regarding pacentages of completion 
or amounts applied for by the Design-Builder and action taken thereon by the Owna on account of portions of the 
Work done by such Architect, Consultant, Contractor or other pason or entity providing services or work for the 
Design-Builder. 

§ 9.6.4 The Owner has the right to request written evidence fi-om the Design-Builder that the Design-Builda has 
properly paid the Architect, Consultants, Contractors, or other pason or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builda for the Work. Owner shall have the right to 
contact the Architect, Consultants, and Contractors to ascatain whether they have been properly paid. The Owna 
shall have no obligation to pay or to see to the payment of money to a Consultant or Contractor. 

§ 9.6.5 Design-Builder payments to material and equipment suppliers shall be treated in a maima similar to that 
provided in Sections 9.6.2,9.6.3 and 9.6.4. 

§ 9.6.6 A Certificate for Payment, a progress payment, or partial or entire use or occupancy of the Project by the 
Owner shall not constitute acceptance of Work not in accordance with the Design-Build Documents. 

I (Paragraph deleted) 

§ 9.7 Failure of Payment 

If the Owner does not issue a Certificate for Payment, throu^ no fault of the Design-Builder, within the time 
required by the Design-Build Documents, then the Design-Builda- may, upon seven additional days’ written notice 
to the Owner, stop the Work until payment of the amount owing has been received. The Contract Time shall be 
extended appropriately and the Contract Sum shall be increased by the amount of the Design-Builder’s reasonable 
costs of shut-down, delay and start-up, plus interest as provided for in the Design-Build Documents. 

§ 9.8 Substantial Completion 

§ 9.8.1 Substantial Completion is the stage in the progress of the Work when the Work or designated portion thereof 
is sufficiently complete in accordance with the Design-Build Documents so that the Owner can occupy or utilize the 
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Work for its intaided use. The date of Substantial Completion is the date certified by the Owner in accordance with 
this Section 9.8. 

§ 9.8.2 When the Design-Builder considers that the Work, or a portion tha-eof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall submit to the Owner an occupancy permit issued by 
the South Carolina Office of School Facilities and a comprdiensive list of items to be completed or corrected prior 
to final payment. Failure to include an item on such list does not alter the responsibility of the Design-Builder to 
complete all Work in accordance with the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owno’ shall review the Work.. If the Owner’s review discloses 
any item, whether or not included on the Design-Builder’s list, which is not sufficiently complete in accordance with 
the Design-Build Documents so that the Owner can occupy or utilize the Work or designated portion thereof for its 
intended use, the Design-Builder shall, before issuance of the Certificate of Substantial Completion, complete or 
correct such item upon notification by the Owner. In such case, the Design-Builder shall then submit a request for 
another review of the Work by the Owner. 

§ 9.8.4 Prior to issuance of the Certificate of Substantial Completion undo" Section 9.8.5, the Owner and 
Design-Builder shall discuss and then determine the parties’ obligations to obtain and maintain property insurance 
following issuance of the Certificate of Substantial Completion. 

§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will obtain for 
the Owner an occupancy permit issued by the South Carolina Office of School Facilities and a Certificate of 
Substantial Completion that shall, upon the Owner’s signature, establish the date of Substantial Completion; 
establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, utilities, damage to the 
Work and insurance; and fix the time within which the Design-Builder shall finish all items on the list 
accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on the date of 
Substantial Completion of the Work or designated portion thereof unless otherwise provided in the Certificate of 
Substantial Completion. 

§ 9,8.6 The Certificate of Substantial Completion shall be submitted by the Design-Builder to the Owner for written 
acceptance of responsibilities assigned to it in the Certificate. Upon the Owner’s acceptance, and consent of surety, 
if any, the Owner shall make payment of retainage applying to Ae Work or designated portion thereof. Payment 
shall be adjusted for Work that is incomplete or not in accordance with the requirements of the Design-Build 
Documents. 

§ 9.9 Partial Occupancy or Use 

§ 9.9.1 The Owner may occupy or use any completed or partially completed portion of the Work at any stage when 
such portion is designated by separate agreement with the Design-Builder, provided such occupancy or use is 
consented to, by endorsement or otherwise, by the insurer providing property insurance and authorized by public 
authorities having Jurisdiction over the Project. Such partial occupancy or use may commence whether or not the 
portion is substantially complete, provided the Owner and Design-Builder have accepted in writing the 
responsibilities assigned to each of them for payments, retainage, if any, security, maintenance, heat, utilities, 
damage to the Work and insurance, and have agreed in writing concerning the period for correction of the Work and 
commencement of warranties required by the Design-Build Documents. When the Design-Builder consido's a 
portion substantially complete, the Design-Builder shall prepare and submit a list to the Owner as provided under 
Section 9.8.2. Consent of the Design-Builder to partial occupancy or use shall not be unreasonably withheld. The 
stage of the progress of the Work shall be determined by written agreement between the Owner and Design-Builder. 

§ 9,9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly review the 
area to be occupied or portion of the Work to be used in order to determine and record the condition of the Work. 

§ 9.9.3 Unless otherwise agreed upon, partial occupancy or use of a portion or portions of the Work shall not 
constitute acceptance of Work not complying with the requirements of the Design-Build Documents. 

§ 9.10 Final Completion and Final Payment 

§ 9.10.1 Upon receipt of the Design-Builder’s writtai notice that the Work is ready for final inspection and 
acceptance and upon receipt of a final Application for Payment, the Owner will promptly make such inspection. 
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When the Owner finds the Work acceptable under the Design-Build Documents and the Contract fully performed, 
the Owner will, subject to Section 9.10.2, promptly issue a final Certificate for Payment. 

§ 9.10.2 Neither final payment nor any remaining retained percentage shall become due until the Design-Builder 
submits to the Owner (1) an affidavit that payrolls, bills for materials and equipment, and other indebtedness 
connected with the Work, for which the Owner or the Owner’s property might be responsible or encumbered, (less 
amounts withheld by Owner) have been paid or otherwise satisfied, (2) a certificate evidencing that insurance 
required by the Design-Build Documents to remain in force after final payment is currently in effect, (3) a written 
statement that the Design-Builder knows of no substantial reason that the insurance will not be renewable to cover 
the period required by the Design-Build Documents, (4) consent of surety, if any, to final payment, (5) 
as-constructed record copy of the Construction Documents marked to indicate field changes and selections made 
during construction, (6) manufacturer’s warranties, product data, and maintenance and operations manuals, and (7) 
if required by the Owner, other data establishing payment or satisfaction of obligations, such as receipts, or releases 
and waivers of liens, claims, security interests, or encumbrances, arising out of the Contract, to the extent and in 
such form as may be designated by the Owna. If an Architect, a Consultant, or a Contractor, or other person or 
entity providing services or work for the Design-Builder, refuses to fijrnish a release or waiver required by the 
Owner, the Design-Builder may furnish a bond satisfactory to the Owner to indemnify the Owner against such liens, 
claims, security interests, or encumbrances. If such liens, claims, security interests, or encumbrances remains 
unsatisfied after payments are made, the Design-Builda- shall refund to the Owner all money that the Owner may be 
compelled to pay in discharging such liens, claims, security interests, or encumbrances, including all costs and 
reasonable attorneys’ fees. 

§ 9.10.3 If, after Substantial Completion of the Work, final completion thereof is materially delayed through no fault 
of the Design-Builder or by issuance of Change Orders affecting final completion, the Owner shall, upon application 
by the Design-Builder, and without terminating the Contract, make payment of the balance due for that portion of 
the Work fiilly completed and accepted. If the remaining balance for Work not fully completed or corrected is less 
than retainage stipulated in the Design-Build Documents, and if bonds have been furnished, the written consent of 
surety to payment of the balance due for that portion of the Work fully completed and accepted shall be submitted 
by the Design-Builder to the Owner prior to issuance of payment. Such payment shall be made under terms and 
conditions governing final payment, except that it shall not constitute a waiver of claims. 

§ 9.10,4 The making of final payment shall constitute a waiver of Claims by the Owner except those arising from 
. 1 liens. Claims, security interests or encumbrances arising out of the Contract and unsettled; 

.2 feilure of the Work to comply with the requirements of the Design-Build Documents; 

.3 terms of special warranties required by the Design-Build Documents; 

.4 post-occupancy services to be provided by or through the Design-Builder. 

§ 9.10,5 Acceptance of final payment by the Design-Buildo’ shall constitute a waiver of claims by the 
Design-Builder except those previously made in writing and identified by the Design-Builder as unsettled at the time 
of final Application for Payment. 

ARTICLE 10 PROTECTION OF PERSONS AND PROPERTY 
§ 10.1 Safety Precautions and Programs 

The Design-Builder shall be responsible for initiating, maintaining and supervising all safety precautions and 
programs in connection with the performance of the Contract. 

§ 10.2 Safety of Persons and Property 

§ 10.2.1 The Design-Builder shall be responsible for precautions for the safety of, and reasonable protection to 
prevent damage, injury or loss to 

.1 employees on the Work and other persons who may be affected thereby; 

.2 the Work and materials and equipmait to be incorporated therein, whether in storage on or off the 
site, under care, custody or control of the Design-Builder or the Architect, Consultants, or 
Contractors, or other person or entity providing services or work for the Design-Builder; and 
.3 other property at the site or adjacent thereto, such as trees, shrubs, lawns, walks, pavements, 
roadways, or structures and utilities not designated for removal, relocation or replacement in the 
course of construction. 


AIA Document A141 ™ - 2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA® Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AIA® Document, or any portion of it, 
may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 12:02:17 on 11/22/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1970631282) 


PAPR-002633 




§ 10.2.2 The Design-Builder shall comply with, and give notices required by, applicable laws, statutes, ordinances, 
codes, rules and regulations, and lawful orders of public authorities, bearing on safety of persons or property, or 
their protection from damage, injury or loss. 

§ 10.2.3 The Design-Builder shall implement, erect, and maintain, as required by existing conditions and 
performance of the Contract, reasonable safeguards for safety and protection, including posting danger signs and 
other warnings against hazards, promulgating safety regulations, and notify owners and users of adjacent sites and 
utilities of the safeguards and protections. 

§ 10.2.4 When use or storage of explosives or other hazardous materials or equipmoit, or unusual methods, are 
necessary for execution of the Work, the Design-Buildear shall exercise utmost care, and carry on such activities 
under supervision of properly qualified personnel. 

§ 10.2.5 The Design-Builder shall promptly remedy damage and loss (other than damage or loss insured under 
property insurance required by the Design-Build Documents) to property referred to in Sections 10.2.1.2 and 
10.2.1.3, caused in whole or in part by the Design-Builder, the Architect, a Consultant, a Contractor, or anyone 
directly or indirectly employed by any of them, or by anyone for whose acts they may be liable and for which the 
Design-Builder is responsible under Sections 10.2.1.2 and 10.2.1.3; except damage or loss attributable to acts or 
omissions of the Owner, or anyone directly or indirectly employed by the Owner, or by anyone for whose acts the 
Owner may be liable, and not attributable to the fault or negligence of the Design-Builder. The foregoing obligations 
of the Design-Builder are in addition to the Design-Builder’s obligations under Section 3.1.14. 

§ 10.2.6 The Design-Builder shall designate a responsible member of the Design-Builder’s organization, at the site, 
whose duty shall be the prevention of accidents. This person shall be the Design-Builder’s superintendent unless 
otherwise designated by the Design-Builder in writing to the Owner. 

§ 10.2.7 The Design-Builder shall not permit any part of the construction or site to be loaded so as to cause damage 
or CTeate an unsafe condition. 

§ 10.2.8 Injury or Damage to Person or Property. If the Owner or Design-Builder suffers injury or damage to 
person or property because of an act or omission of the other, or of others for whose acts such party is legally 
responsible, written notice of the injury or damage, whether or not insured, shall be given to the other party within a 
reasonable time not exceeding 21 days after discovery. The notice shall provide sufficient detail to enable the other 
party to Investigate the matter. 

§ 10.3 Hazardous Materials 

§ 10.3.1 The Design-Builder is responsible for compliance with any requirements included in the Design-Build 
Documents regarding hazardous materials. If the Design-Builda- encounters a hazardous material or substance not 
addressed in the Design-Build Documents and if reasonable precautions will be inadequate to prevent foreseeable 
bodily injury or death to persons resulting from a material or substance, including but not limited to asbestos or 
polychlorinated biphenyl (PCB), encountered on the site by the Design-Builder, the Design-Builder shall, upon 
recognizing the condition, immediately stop Work in the affected area and report the condition to the Owner in 
writing. 

§ 10.3.2 Upon receipt of the Design-Builder’s writtai notice, the Owner shall obtain the services of a licensed 
laboratory to verify the presence or absence of the material or substance reported by the Design-Builder and, in the 
event such material or substance is found to be present, to cause it to be rendered harmless. Unless otherwise 
required by the Design-Build Documents, the Owner shall furnish in writing to the Design-Builder the names and 
qualifications of persons or entities who are to perform tests verifying the presence or absence of such material or 
substance or who are to perform the task of removal or safe containment of such material or substance. The 
Design-Builder will promptly reply to the Owner in writing stating whether or not the Design-Builder has 
reasonable objection to the persons or entities proposed by the Owner. If the Design-Builder has an objection to a 
person or raitity proposed by the Owner, the Owner shall propose another to whom the Design-Builder has no 
reasonable objection. When the material or substance has been rendered harmless. Work in the affected area shall 
resume upon written agreement of the Owner and Design-Builder. By Change Order, the Contract Time shall be 
extended appropriately and the Contract Sum shall be increased in the amount of the Design-Builder’s reasonable 
additional costs of shut-down, delay and start-up. 
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§ 10.3.3 To the fullest extent permitted by law, the Owna- shall indemnify and hold harmless the Design-Builder, 
the Architect, Consultants, and Contractors, and employees of any of them, from and against claims, damages, 
losses and expenses, including but not limited to attorneys’ fees, arising out of or resulting from performance of the 
Work in the affected area, if in fact the material or substance presents the risk of bodily injury or death as described 
in Section 10.3.1 and has not been rendered harmless, provided that such claim, damage, loss or expense is 
attributable to bodily injury, sickness, disease or death, or to injury to, or destruction of, tangible property (other 
than the Work itself), except to the extent that such damage, loss or expense is due to the fault or negligence of the 
party seeking indemnity. 

§ 10.3,4 The Owner shall not be responsible under this Section 10.3 for materials or substances the Design-Builder 
brings to the site unless such materials or substances are required by the Owner’s Criteria. The Owner shall be 
responsible for materials or substances required by the Owner’s Criteria, except to the extent of the Design-Builder’s 
feult or negligence in the use and handling of such materials or substances. 

§ 10.3.5 The Design-Builder shall indemnify the Owner for tfie cost and expense the Owner incurs (1) for 
remediation of a material or substance the Design-Builder brings to the site and negligently handles, or (2) where the 
Design-Builder fails to perform its obligations under Section 10.3.1, except to the extent that frie cost and expense 
are due to the Owno^’s fault or negligence. 

§ 10.3.6 If, without negligence on the part of the Design-Builder, the Design-Builder is held liable by a government 
agency for the cost of remediation of a hazardous material or substance solely by reason of performing Work as 
required by the Design-Build Documents, the Owner shall indemnify the Design-Builder for all cost and expense 
thereby incurred. 

§ 10.4 Emergencies 

In an emergency affecting safety of persons or property, the Design-Builder shall act, at the Design-Builder’s 
discretion, to prevent threatened damage, injury or loss. 

ARTICLE 11 UNCOVERING AND CORRECTION OF WORK 
§11.1 Uncovering of Work 

The Owner may request to examine a portion of the Work that the Design-Builder has covered to determine if the 
Work has been performed in accordance with the Design-Build Documents. If such Work is in accordance with the 
Design-Build Documents, the Owner and Design-Builder shall execute a Change Order to adjust the Contract Time 
and Contract Sum, as appropriate. If such Work is not in accordance with the Design-Build Documents, the costs of 
uncovering and correcting the Work shall be at the Design-Builder’s expense and the Design-Builder shall not be 
entitled to a change in the Contract Time unless the condition was caused by the Owner or a separate contractor in 
which event the Owner shall be responsible for payment of such costs and the Contract Time will be adjusted as 
appropriate. 

§ 11.2 Correction of Work 

§ 11.2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconforming Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 

§ 11.2.2 After Substantial Completion 

§ 11.2.2.1 In addition to the Design-Builder’s obligations xmder Section 3.1.12, if, within the three-year duration of 
the Design-Builda'’s post-occupancy obligations,, any of the Work is found not to be in accordance with the 
requirements of the Design-Build Documents, the Design-Builder shall correct it promptly after receipt of written 
notice from the Owner to do so unless the Owner has previously given the Design-Builder a written acceptance of 
such condition. The Owner shall give such notice promptly after discovery of the condition. During this period for 
correction of the Work, if the Owner fails to notify the Design-Builder and give the Design-Builder an opportunity 
to make the correction, the Owner waives the rights to require correction by the Design-Builder and to make a claim 
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for breach of warranty. If the Design-Builder lails to correct nonconforming Work within a reasonable time during 
that period after receipt of notice from the Owner, the Owner may correct it in accordance with Section 7.9. 


§ 11.2.2.2 This year period for correction of Work shall be extended with respect to portions of Work first 
performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 

§ 11.2.2.3 This period for correction of Work shall not be extended by corrective Work performed by the 
Design-Builder pursuant to this Section 11.2. 

§ 11.2.3 The Design-Builder shall remove from the site portions of the Work that are not in accordance with the 
requirements of the Design-Build Documents and are neither corrected by the Design-Builder nor accepted by the 
Owner. 

§ 11.2.4 The Design-Builder shall bear the cost of correcting destroyed or damaged construction of the Owner or 
separate contractors, whether completed or partially completed, caused by die Design-Builder’s correction or 
removal of Work that is not in accordance with the requirements of the Design-Build Documents. 

§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the two-year period 
for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the Design-Builder to 
correct the Work, and has no relationship to the time within which the obligation to comply with the Design-Build 
Documents may be sought to be enforced, nor to the time within which proceedings may be commenced to establish 
the Design-Builder’s liability with respect to the Design-Builder’s obligations other than specifically to correct the 
Work. 

§ 11.3 Acceptance of Nonconforming Work 

If the Ovmer prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in whidi case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work may only be evidenced by written agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall not become accepted 
Work by inaction or implication. 

ARTICLE 12 COPYRIGHTS AND LICENSES 

§ 12.1 Drawings, specifications, and otho' documents furnished by the Design-Builder, including those in electronic 
form, are Instruments of Service. The Design-Builder, and the Architect, Consultants, Contractors, and any other 
person or oitity providing services or work for any of them, shall be deemed the authors and owners of their 
respective Instruments of Service, including the Drawings and Specifications, and shall retain all common law, 
statutory and other reserved rights, including copyri^ts. Submission or distribution of Instruments of Service to 
meet official regulatory requirements, or for similar purposes in connection with the Project, is not to be construed 
as publication in derogation of the reserved rights of the Design-Builda" and the Architect, Consultants, and 
Contractors, and any other person or entity providing services or work for any of them. 

§ 12.2 The Design-Builder and the Owner warrant that in transmitting Instruments of Service, or any other 
information, the transmitting party is the copyright owner of such information or has permission from the copyright 
ovmer to transmit such information for its use on the Project. 

§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Ovmer a limited, irrevocable and 
non-exclusive license to use the Instruments of Service for purposes of constructing, using, maintaining, altering and 
adding to the Project. . The license granted under this section permits the Owner to authorize its consultants and 
separate contractors to reproduce applicable portions of the Instruments of Service for use in performing services or 
construction for the Project. 

1.2.3.1 PROTOTYPE. The Ovmer shall have the right to use the Instruments of Service as a 
"prototype" design under South Carolina Board of Architectural Examiners regulations and policies. Any 
architect receiving the original plans from the Ovmer must first acknowledge and accept full responsibility 
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for the adequacy of the design for its new project, as well as absolve the original Architect of any 
responsibility of any kind as relates to the original design. Should the Owner provide the Documents 
and/or Specifications to the Architect(s) for other Projects, then the original Architect, if not retained for 
the other project(s), shall be relieved of any liabilities arising out of the other Project(s) and the Owner will 
indemnify and hold harmless the original Architect fi'om any Claims arising out of such other Project(s). 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses fi'om the Architect and its Consultants and Contractors shall also allow the Owner, in the event this 
Agreement is terminated fiar any reason to obtain a limited, irrevocable and non-exclusive license for purposes of 
constructing, using, maintaining, altering and adding to the Project, subject to South Carolina regulations and 
policies concerning successor design professionals... 

§ 12.3.2 In the event the Ovmer alters the Instruments of Service ■without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or entity providing services or work for 
any of them, fiom all claims and causes of action arising fiom or related to such uses. The terms of this Section 
12.3.2 shall not apply if the Ovmer rightfully terminates this Agreement for cause under Sections 13.1.4 or 13.2.2. 

ARTICLE 13 TERMINATION OR SUSPENSION 

§ 13.1 Termination or Suspension Prior to Execution of the Design-Build Amendment 
§ 13.1.1 If the Owner foils to make payments to the Design-Builder for Work prior to execution of the Design-Build 
Amendment in accordance with this Agreement, such failure ^all be considered substantial nonperformance and 
cause for termination or, at the Design-Builder’s option, cause for suspension of performance of services under this 
Agreement. If the Design-Builder elects to suspend the Work, the Design-Builder shall give seven days’ written 
notice to the Owner before suspending the Work. In the event of a suspaision of the Work, the Design-Builder shall 
have no liability to the Ovmer for delay or damage caused by the suspension of the Work. Before resuming the 
Work, the Design-Builder shall be paid all sums due prior to suspension and any expenses incurred in the 
interruption and resumption of the Design-Builder’s Work. The Design-Builder’s compensation for, and time to 
complete, the remaining Work shall be equitably adjusted. 

§ 13.1.2 If the Owner suspends the Project, the Design-Builder shall be compensated for the Work performed prior 
to notice of such suspension. When the Project is resumed, the Design-Builder shall be compensated for expenses 
incurred in the interruption and resumption of the Design-Builda’s Work. The Design-Builder’s compensation for, 
and time to complete, the remaining Work shall be equitably adjusted. 

§ 13.1.3 If the Ovmer suspends the Project for more than 90 cumulative days for reasons other than the fault of the 
Design-Builder, the Design-Builder may terminate this Agreement by giving not less than seven days’ written 
notice. 

§ 13.1.4 Either party may terminate this Agreement upon not less than seven days’ ■written notice should the other 
party fail substantially to perform in accordance with the terms of this Agreement through no foult of the party 
initiating the termination. 

§ 13.1.5 The Ovma' may terminate this Agreement upon not less than seven days’ written notice to the 
Design-Builder for the Owner’s convenience and without cause. 

§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to termination and any other expenses directly attributable to termination for which the 
Design-Builder is not otherwise compensated. In no event shall the Design-Builder’s compensation under this 
Section 13.1.6 be greater than the compensation set fijrth in Section 2.1. 

§ 13.2 Termination or Suspension Folio'wing Execution of the Design-Build Amendment 
§ 13.2.1 Termination by the Design-Builder 

§ 13.2.1.1 The Design-Builder may terminate the Contract if the Work is stopped for a period of 30 consecutive 
days through no act or fault of the Design-Builder, the Architect, a Consultant, or a Contractor, or their agents or 
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employees, or any other persons or entities performing portions of the Work under direct or indirect contract with 
the Design-Builder, for any of the following reasons: 

.1 Issuance of an order of a court or other public authority having jurisdiction that requires all Work to 
be stopped; 

.2 An act of government, such as a declaration of national emergency that requires all Work to be 
stopped; 

.3 Because the Owner has not issued a Certificate for Payment and has not notified the Design-Builder 
of the reason for withholding certification as provided in Section 9.5.1, or because the Owner has not 
made payment on a Certificate for Payment within the time stated in the Design-Build Documents; or 

.4 The Owner has failed to furnish to the Design-Builder promptly, upon the Design-Builder’s request, 
reasonable evidence as required by Section 7.2.7. 

§ 13i2.1.2 Tire Design-Builder may terminate the Contract if, through no act or fault of the Design-Builder, the 
Architect, a Consultant, a Contractor, or their agents or employees or any other persons or entities performing 
portions of the Work under direct or indirect contract with the Design-Builder, repeated suspensions, delays or 
interruptions of the entire Work by the Owner as described in Section 13.2.3 constitute in the aggregate more than 
100 percent of the total number of days scheduled for completion, or 120 days in any 365-day period, whichever is 
less. 

§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover fi-om the Owner payment for Work executed, 
including reasonable overhead and profit on that executed Work, and costs incurred by reason of such termination. 

§ 13.2.1.4 If the Work is stopped for a period of 60 consecutive days through no act or fault of the Design-Builder or 
any other persons or entities performing portions of the Work under contract with the Design-Builder because the 
Owner has repeatedly failed to fiilfill the Owner’s obligations under the Design-Build Documents with respect to 
matters important to the progress of the Work, the Design-Builder may, upon seven additional days’ written notice 
to the Owner, terminate the Contract and recover firom the Owner as provided in Section 13.2.1.3. 

§ 13.2.2 Termination by the Owner For Cause 
§ 13.2.2.1 The Owner may terminate the Contract if the Design-Builder 

.1 fails to submit the Proposal by the date required by this Agreement, or if no date is indicated, within a 
reasonable time consistent with the date of Substantial Completion; 

.2 repeatedly refuses of fails to supply an Architect, or enough properly skilled Consultants, 

Contractors, or workers or proper materials; 

.3 fails to make payment to the Architect, Consultants, or Contractors for services, materials or labor in 
accordance with their respective agreements with the Design-Builder; 

.4 repeatedly disregards applicable laws, statutes, ordinances, codes, rules and regulations, or lavvdul 
orders of a public authority; or 

.5 is otherwise guilty of substantial breadi of a provision of the Design-Build Documents. 

§ 13.2.2.2 When any of the above reasons exist, the Owna- may without prejudice to any other rights or remedies of 
the Owner and after giving the Design-Builder and the Design-Builder’s surety, if any, seven days’ written notice, 
terminate employment of the Design-Builder and may, subject to any prior ri^ts of the surety: 

.1 Exclude the Design-Builder from the site and take possession of all materials, equipment, tools, and 
construction equipment and machinery thaeon owned by the Design-Builder; 

.2 Accept assignment of the Ardhitect, Consultant and Contractor agreements pursuant to 
Section 3.1.15; and 

,3 Finish the Work by whatever reasonable method the Owner may deem expedient. Upon written 

request of the Design-Buildo", the Owner shall fiirnish to the Design-Builder a detailed accounting of 
the costs incurred by the Owner in finishing the Work. 

§ 13.2.2.3 When the Owner terminates the Contract for one of the reasons stated m Section 13.2.2.1, the 
Design-Builder shall not be entitled to receive further payment until the Work is finished. 

§ 13.2.2.4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 

AIA Document A141™-2014. Copyright © 2004 and 2014 by The American Institute of Architects. All rights reserved. WARNING: This AIA”' Document is 
protected by U.S. Copyright Law and International Treaties. Unauthorized reproduction or distribution of this AlA® Document, or any portion of iL 
may resuit in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible under the law. This document was produced by 
AIA software at 12:02:17 on 11/22/2015 under Order No.0239S86208_1 which expires on 07/14/2016, and is not for resale. 

User Notes: (1970631282) 


30 


PAPR - 002638 





damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the Contract and are expressly included in the performance of the Work 
covered by the Design-Builder’s performance bond. 

§ 13.2.3 Suspension by the Owner for Convenience 

§ 13.2.3.1 The Owner may, without cause, order the Design-Builder in writing to suspend, delay or interrupt the 
Work in whole or in part for such period of time as the Owner may determine. 

§ 13.2.3.2 The Contract Sum and Contract Time shall be adjusted for increases in the cost and time caused by 
suspension, delay or interruption as described in Section 13.2.3.1. Adjustment of the Contract Sum shall include 
profit. No adjustment shall be made to the extent 

.1 that performance is, was or would have been so suspended, delayed or intermpted by anotho' cause 
for which the Design-Builder is responsible; or 
.2 that an equitable adjustment is made or denied under another provision of the Contract. 

§ 13.2.4 Termination by the Owner for Convenience 

§ 13.2.4.1 The Owner may, at any time, terminate the Contract for the Owner’s convenience and without cause. 

§ 13.2.4.2 Upon receipt of written notice from the Owner of sudi termination for the Owner’s convenience, the 
Design-Builder shall 

. 1 cease operations as directed by the Owner in the notice; 

.2 take actions necessary, or that the Owner may direct, for the protection and preservation of the Work; 
and, 

.3 except for Work directed to be performed prior to the effective date of termination stated in the 
notice, terminate all existing Project agreements, including agreements with the Architect, 
Consultants, Contractors, and purchase orders, and enter into no furthw Project agreements and 
purchase orders. 

§ 13.2.4.3 In case of such termination for the Owner’s convaiience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination. 

ARTICLE 14 CLAIMS AND DISPUTE RESOLUTION 
§ 14.1 Claims 

§ 14.1.1 Definition. A Claim is a donand or assertion by one of the parties seeking, as a matter of right, payment of 
money, or other relief with respect to the terms of the Contract. The term "Claim" also includes other disputes and 
matters in question between the Owner and Design-Builder arising out of or relating to the Contract. The 
responsibility to substantiate Claims shall rest with the party making the Claim. 

§ 14.1.2 Time Limits on Claims. The Ovmer and Design-Builder shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against the other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by law. 

§ 14.1.3 Notice of Qaims 

§ 14.1.3.1 Prior To Final Payment. Prior to Final Payment, Claims by either the Owner or Design-Builder must be 
initiated by written notice to the other party within 21 days after occurrence of the event giving rise to such Claim or 
within 21 days after the claimant first recognizes the condition giving rise to the Claim, whichever is later. 

§ 14,1.3.2 Claims Arising After Final Payment After Final Payment, Claims by either the Owner or 
Design-Builder that have not otherwise been waived pursuant to Sections 9.10.4 or 9.10.5, must be initiated by 
prompt written notice to the other party. The notice requirement in Section 14.1.3.1 and the Initial Decision 
requirement as a condition precedent to mediation in Section 14.2.1 shall not apply. 

§ 14.1.4 Continuing Contract Performance. Pending final resolution of a Claim, except as otherwise agreed in 
writing or as provided in Section 9.7 and Article 13, the Design-Builder shall proceed diligently with performance of 
the Contract and the Owner shall continue to make payments in accordance with the Design-Build Documents. 
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§ 14.1.5 Claims for Additional Cost. If the Design-Builder intends to make a Claim for an increase in the Contract 
Sum, written notice as provided herein shall be given before proceeding to execute the portion of the Work that 
relates to the Claim. Prior notice is not required for Claims relating to an emergency endangering life or property 
arising under Section 10.4. 

§ 14.1.6 Claims for Additional Time 

§ 14.1.6.1 If the Design-Builder intends to make a Claim for an increase in the Contract Time, written notice as 
provided herein shall be given. The Design-Builder’s Claim shall include an estimate of cost and of probable effect 
of delay on progress of the Work. In the case of a continuing delay, only one Claim is necessary. 

I (Paragraph deleted) 

§ 14.1.7 Claims for Consequential Damages 

The Design-Builder and Owner waive Claims against each other for consequential damages arising out of or relating 
to this Contract. This mutual waiver includes 

.1 damages incurred by the Owner for rental expenses, for losses of use, income, profit, financing, 
business and reputation, and for loss of management or employee productivity or of the services of 
such persons; and 

.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly fi'om the Work and otherwise available under this 
Agreement. 

This mutual waiver is applicable, without limitation, to all consequential damages due to either party’s termination 
in accordance with Article 13. Nothing contained in this Section 14.1.7 shall be deemed to preclude an award of 
liquidated damages, when applicable, in accordance with the requirements of the Design-Build Documents. 

§ 14.2 Initial Decision 

§ 14.2.1 An initial decision shall be required as a condition precedent to mediation of all Claims between the Owner 
and Design-Builder initiated prior to the date final payment is due, excluding those arising under Sections 10.3 and 
10.4 of the Agreement and Sections B.3.2.9 and B.3.2.10 of Exhibit B to this Agreement, unless 30 days have 
passed after the Claim has been initiated with no decision having been rendered. Unless otherwise mutually agreed 
in writing, the Owner shall render the initial decision on Claims. 

§ 14.2.2 Procedure 

§ 14.2.2.1 Claims Initiated by the Owner. If the OwnCT initiates a Claim, the Design-Builda- shall provide a 
written response to Owner within ten days after receipt of the notice required under Section 14.1.3.1. Thereafter, the 
Owner shall render an initial decision within ten days of receiving the Design-Builder’s response: (1) withdrawing 
the Claim in whole or in part, (2) approving the Claim in whole or in part, or (3) suggesting a compromise. 

§ 14.2.2.2 Claims Initiated by the Design-Builder. If the Design-Builder initiates a Claim, the Owner will take one 
or more of the following actions within ten days after receipt of the notice required under Section 14.1.3.1: 

(1) request additional supporting data, (2) render an initial decision rejecting the Claim in whole or in part, 

(3) render an initial decision approving the Claim, (4) suggest a compromise or (5) indicate that it is unable to render 
an initial decision because the Ovmer lacks sufficient information to evaluate the merits of the Claim. 

§ 14.2.3 In evaluating Claims, the Owner may, but shall not be obligated to, consult with or seek information fi-om 
persons with special knowledge or expertise who may assist the Owner in rendering a decision. The retention of 
such persons shall be at the Owno^’s expense. 

§ 14.2.4 If the Owner requests the Design-Builder to provide a response to a Claim or to fiimlsh additional 
supporting data, the Design-Builda shall respond, within ten days after receipt of such request, and shall either (1) 
provide a response on the requested supporting data, (2) advise the Owner when the response or supporting data will 
be furnished or (3) advise the Owner that no supporting data will be furnished. Upon receipt of the response or 
supporting data, if any, the Ovwier will either reject or approve the Claim in whole or in part. 

§ 14.2.5 Tlie Owna’s initial decision shall (1) be in writing; (2) state the reasons therefor; and (3) identify any 
change in the Contract Sum or Contract Time or both. The initial decision shall be final and binding on the p)arties 
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but subject to mediation and, if the parties fail to resolve their dispute through mediation, to binding dispute 
resolution. 

§ 14.2.6 Either party may file for mediation of an initial decision at any time, subject to the terms of 
Section 14.2.6.1. 

§ 14.2.6.1 Either party may, within 30 days fi'om the date of an initial decision, demand in writing that the other 
party file for mediation within 60 days of the initial decision. If such a demand is made and the party receiving the 
demand fails to file for mediation within the time required, then both parties waive their rights to mediate or pursue 
binding dispute resolution proceedings with respect to the initial decision. 

§ 14.2.7 In the event of a Claim against the Design-Builder, the Owner may, but is not obligated to, notily the 
surety, if any, of the nature and amount of the Claim. If the Claim relates to a possibility of a Design-Builda'’s 
default, the Owner may, but is not obligated to, notify the surety and request the surety’s assistance in resolving the 
controversy. 

(Paragraph deleted) 

§ 14.3 Mediation 

§ 14.3.1 Claims, disputes, or other matters in controversy arising out of or related to the Contract, except those 
waived as provided for in Sections 9.10.4, 9.10.5, and 14.1.7, shall be subject to mediation as a condition precedent 
to binding dispute resolution. 

§ 14.3.2 The parties shall endeavor to resolve their Claims by mediation. The mediation shall proceed in advance 
of binding dispute resolution proceedings, which shall be stayed pending mediation for a period of 60 days from the 
date of filing, unless stayed for a longer period by agreement of the parties or court order. 

§ 14,3.3 The parties shall share the mediator’s fee and any filing fees equally. The mediation shall be held in the 
place where the Project is located, unless another location is mutually agreed upon. Agreements reached in 
mediation shall be enforceable as settlement agreements in any court having jurisdiction. 


I (Paragraphs deleted) 

ARTICLE 15 MISCELLANEOUS PROVISIONS 
§ 15.1 Governing Law 

I The Contract shall be governed by the law of the place who'e the Project is located. 

§ 15.2 Successors and Assigns . 

§ 15.2.1 The Owner and Design-Builder, respectively, bind themselves, their partners, successors, assigns and legal 
representatives to the covenants, agreements and obligations contained in the Design-Build Documents. Except as 
provided in Section 15.2.2, neither party to the Contract shall assign the Contract as a whole without written consent 
of the other. If either party attempts to make such an assignment without such consent, that party shall nevertheless 
remain legally responsible for all obligations under the Contract. 

§ 15.2.2 The Owner may, without consent of the Design-Builder, assign the Contract to a lender providing 
construction financing for the Project, if the lender assumes the Owner’s rights and obligations under the 
Design-Build Documents. The Design-Builder shall execute all consents reasonably required to fecilitate such 
assignment. 

§ 15.2.3 If the Owner requests the Design-Buildw, Architect, Consultants, or Contractors to execute certificates, 
other than those required by Section 3.1.10, the Owner shall submit the proposed language of such certificates for 
review at least 14 days prior to the requested dates of execution. If the Owner requests the Design-Builder, 

Architect, Consultants, or Contractors to execute consents reasonably required to fecilitate assignment to a lender, 
the Design-Builder, Architect, Consultants, or Contractors shall execute all sudi consents that are consistent with 
this Agreement, provided the proposed consent is submitted to them for review at least 14 days prior to execution. 

The Design-Builder, Architect, Consultants, and Contractors shall not be required to execute certificates or consents 
that would require knowledge, services or responsibilities beyond the scope of their services. 
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§ 15.3 Written Notice 

Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as electronic mail or any internal messaging functionality of BIM and/or project 
management software used by the parties for the project. 

§ 15.4 Rights and Remedies 

§ 15.4.1 Duties and obligations imposed by the Design-Build Documents, and rights and remedies available 
thereunder, shall be in addition to and not a limitation of duties, obligations, rights and remedies otherwise imposed 
or available by law. 

§ 15.4.2 No action or failure to act by the Owner or Design-Builder shall constitute a waiver of a right or duty 
afforded them under the Contract, nor shall such action or failure to act constitute approval of or acquiescence in a 
breach thereunder, except as may be specifically agreed in writing. 

§ 15.5 Tests and Inspections 

§ 15.5.1 Tests, inspections and approvals of portions of the Work shall be made as required by the Design-Build 
Documents and by applicable laws, statutes, ordinances, codes, rules and regulations or lawful orders of public 
authorities. Unless otherwise provided, the Design-Builder shall make arrangements for such tests, inspections and 
approvals with an independent testing laboratory or entity acceptable to the Owner, or with the appropriate public 
authority, and shall bear all related costs of tests, inspections and approvals. The Design-Builder shall give the 
Owner timely notice of when and where tests and inspections are to be made so that the Owner may be present for 
such procedures. The Ovmer shall bear costs of (1) tests, inspections or approvals that do not become requirements 
until after bids are received or negotiations concluded, and (2) tests, inspections or approvals where building codes 
or applicable laws or regulations prohibit the Owner from delegating their cost to the Design-Builder. 

§ 15.5.2 If the Owner determines that portions of the Work require additional testing, inspection or approval not 
included under Section 15.5.1, the Owner will instruct the Design-Builder to make arrangements for such additional 
testing, inspection or approval by an entity acceptable to the Owner, and the Design-Builder shall give timely notice 
to the Owner of when and where tests and inspections are to be made so that the Owner may be present for such 
procedures. Such costs, except as provided in Section 15.5.3, shall be at the Owner’s expense. 

§ 15,5.3 If such procedures for testing, inspection or approval under Sections 15.5.1 and 15.5,2 reveal failure of the 
portions of the Work to comply with requirements established by the Design-Build Documents, all costs made 
necessary by such failure shall be at the Design-Builda-’s expense. 

§ 15.5.4 Required certificates of testing, inspection or approval shall, unless otherwise required by the Design-Build 
Documents, be secured by the Design-Builder and promptly delivered to the Owner. 

§ 15.5.5 If the Owner is to observe tests, inspections or approvals required by the Design-Build Documents, the 
Ovmer will do so promptly and, where practicable, at the normal place of testing. 

§ 15.5.6 Tests or inspections conducted pursuant to the Design-Build Documents shall be made promptly to avoid 
unreasonable delay in the Work. 

§ 15.6 Confidential Information 

If the Owner or Design-Builder transmits Confidential Information, the transmission of such Confidential 
Information constitutes a warranty to the party receiving such Confidraitial Information that the transmitting party is 
authorized to transmit the Confidential Information. If a parly receives Confidential Information, the receiving party 
shall keep the Confidential Information strictly confidential and shall not disclose it to any other person or entity 
except as set forth in Section 15.6.1. 

§ 15.6.1 A party receiving Confidential Information may disclose the Confid«itial Information as required by law or 
court order, including a subpoena or other form of compulsory legal process issued by a court or governmental 
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entity. A party receiving Confidential Information may also disclose the Confidential Information to its employees, 
consultants or contractors in order to perform services or work solely and exclusively for the Project, provided those 
employees, consultants and contractors are subject to the restrictions on the disclosure and use of Confidential 
Information as set forth in this Contract. 

§ 15.7 Capitalization 

Terms capitalized in the Contract include those that are (1) specifically defined, (2) the titles of numbered articles or 
(3) the titles of other documents published by the Ammcan histitute of Architects. 

§ 15.8 Interpretation 

§ 15.8.1 In the interest of brevity the Design-Build Documents fi’equently omit modifying words such as "all" and 
"any" and articles such as "the" and "an," but the fact that a modifier or an article is absent fi-om one statement and 
appears in another is not intended to affect the interpretation of either statement. 

§ 15.8,2 Unless otherwise stated in the Design-Build Documents, words which have well-known technical or 
construction industry meanings are used in the Design-Build Documents in accordance with such recognized 
meanings. 


Conduct of the Design-Builder’s Principals, Employees, Agents and Representatives 

The safety and security of District staff, students and the general public are of utmost priority to the 
District. To that end, the Design Builder shall be responsible for ensuring compliance by the Design Builder and 
any anployees, agents or representatives, or subcontractors of the Design-Builder, including all Design 
Consultants, to the following: 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied building. 

B. No fraternizing with, threats to, or use of abusive or profane language in the presaice of students, parents, 
visitors, or District representatives, agents, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1,000 per occurrmce to the individual responsible 
and/or the Architect for \\hom the individual is a Ifrindpal, employee, agent, or representative. 

D. Secure SLED (State Law Enforcement Division) criminal background checks on all the 
Design-Builder’s Principals, employees, agents, and representatives, and subcontractors, performing work on 
District property and contractually require the same of all Design Consultants, their employees, agents, and 
representatives. No employees, agents or representatives, or subcontractors, of the and Design Builder having 
committed violent crimes, crimes against children, or crimes of moral turpitude are allowed access to the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personnel or the District’s legal counsel 
immediately upon request. 

Promotional Materials 

The Design Builder shall have the right to include photographic or artistic representations of the design of 
the Project among the Design Builder’s promotional and professional materials. The Design 
Builder shall be given reasonable access to the completed Project to make such representations. The District 
shall provide professional credit for the Architect and Design Builder in Ae District’s promotional 
materials for Ae Project. The Architect shall not make any representations in promotional and professional 
materials other than frie identification of the District without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement 


Drug-Free Workplace 

The Architect and the Architect’s Design Consultants shall be responsible for initiating, maintaining and 
supervising all drug-free programs in connection with the performance of this Agreement The drug-free programs 
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shall conform to Title 44, Chapter 107, § 44-107-10 through § 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the extent that the books and 
records relate to the p«-formance of this Agreement and shall include all pricing and Change Order data. Such 
books and records related to the work covered under this Agreement shall be rtiaintained by tiie Architect 
for a period of not less than three (3) years from the date of final payment to the Architect under this Agreement. 
This requirement shall also apply to any Design Consultants performing services under the Architect’s direction. 


The Office of General Services of the State of South Carolina, or any auditor under contract with the District has 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72) hours of notification at 
no additional cost to the District. This requireanent shall survive termination or completion of the Agreement. 

Traffic Control On-Site and Off-Site: The Design-Builder shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved by the District and the South Carolina Department of 
Transportation. The worksite shall be confined to fire smallest area possible allowing maximum use of streets, 
sidewalks, parking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Design-Builder shall use worker and traffic control signs and devices necessary to comply with Section VI of 
U.S. Department of Labor, Federal Highway Administration, Manual on Uniform Traffic Control Devices for 
Streets and Highways (Washington, DC: GPO) as may be amended, to facilitate traffic control on public roads, 
streets, or highways when work performed obstructs public traffic. When such traffic areas are obstructed to any 
extent by work in progress, workers equipped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned any other duties while engaged in directing traffic. 

Safety Designee: The Design-Builder shall desi^ate a competent individual at the worksite whose duty shall 
be the prevention of accidents and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students, 
parents, or visitors to falling debris and, in addition, shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lay down", areas or work areas by unauthorized 
individuals. 

Licenses and Permits: During file term ofthe contract, the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or any such licenses, permits and/or inspections required by state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract. 

Iran Divestment Act: The Iran Divestment Act List is a list published by the [State] Board pursuant to 
Section 11- 57-310 that identifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http:// procureiT ient.sc. gov/ PS/PS -irandivestment.phtm(.') Consistent with Section ll-57-310(B), 
the Contractcr shall not contract with any person to perform a part of the Work, if, at the time you enter into a 
subcontract, that person is on the then-current version of the Iran Divestment Act List 

Immigrant Workers: The "South Carolina Illegal Immigration and Reform Act" requires all employers to verify the 
legal status of new employees and prohibits employment of any worker who is not legally in this country and 
authorized to work. Effective January 1,2012, all South Carolina employers are required to enroll in the U.S. 
Department of Homeland Security’s E-Verify program and verify the status of new employees within three business 
days, using E-Verify. Failure to use E-Verify to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. 

SC IMMIGRATION LAW. S.C. Code § 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the requirements of S.C. Code § 8-14-10 etseq. and agrees to provide to the Owner any 
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documentation required to establish either; (a) the applicability of that chapter to the contractor, subcontractor, and 
sub-subcontractor; or (b) the compliance with this that chapter by the contractor and any subcontractor or 
sub-subcontractor. 

Business license, insurance, and bonds must be obtained prior to issuance of a Notice to Proceed. Failure to obtain 
these within thirty (30) days of execution of the agreement makes this Agreement voidable at the option of the 
Owner. 

ARTICLE 16 SCOPE OF THE AGREEMENT 
§ 16.1 This Agreement is comprised of the following documents listed below: 

.1 ALA Document A141™-2014, Standard Form of Agreement Between Ovmer and Design-Builder 
.2 AIA Document A141™-2014, Exhibit A, Design-Build Amendment, if executed 
,3 AIA Document A14F“-2014, Exhibit B, Insurance and Bonds 

.4 Owner’s Request for Proposals No. 1415-91 (with addenda) and Design-Builder’s Proposal to the 
same as accepted by the Horry County Board of Education. 

(Paragraphs deleted) 

.5 ■ Post-Occupancy Requirements stated in Owner’s Request for Proposals No. 1415-91. 

This Agreement entered into as of the day and year first written above. 


OWNER (Signature) DESIGN-BUILDER (Signature) 

I Joe Defeo, Chair of the Board of Educatio n_ Robert Ferris, Authorized Member 

(Printed name and title) (Printed name and title) 
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Additions and Deletions Report for 

AIA^ Document A141™-2014 

This Additions and Deletions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 12:02:17 on 11/22/2015. 


PAGE1 

AGREEM ENT made as of the twenty-third day of November in the year two thousand fifteen (20151. 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 

335 Four Mile Rd | PO Box 260005 

Conway. SC 29528 

District Office Phone 843.488.6700 


FIRSTFLOOR ENERGY POSITIVE LLC . 
333 Fa y etteville St. Suite 225 
Raleigh. NC 27601 


New Carolina Forest Middle School 

( per Owner’s Request fOT Proposals No. 1415-9 D 

Note: references to Owner’s Request for Pro posals No. 141 5-91 include its addenda. 
PAGE 2 


p pn icpT C 


Per "Design Requirements" published for Solicitation No. 1415-91and . Design -Buil der’s P rop osal to Owner 
pursuant to Solicita tion No.l41S - 91 selected bv the Horrv County Board of Education on November 2, 2015. 

PAGE 3 

Per "Design Requirements" publidied for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-9 selected bv the Horrv County Board of Education on November 2. 2015.1 


Per "Design Requirements" published for Solicitation No. 1415-91 and Design-Builder’s Proposal to Owner 
pursuant to Solicitation No.1415-91 selected bv the H orrv Co u nty Board of Education on November 2. 2015.. 
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Per "Design Req ui rements” publish ed f or Solicitation No. 1415-91 and Design-Buildef’sPronosal to Owner 
pursuant to Soli c itation No. 1415-91 sel ected bv the Horrv County Board of Education on November 2. 2015.. 


§ l.l.S foo e ntiv e programs th e Owner intend s to pursue for the Project, including thos e r e lated to th e Sustainable 
O bject i v e , - a ad-a n y- d e adlin e s for r e c e iving th e ine e ntiv e s that ore dependait ony<M- r e lat e d to, tii e D e sign - Build e r’s 


(t d e nti^ - in e ent i v e program » th e Own e r intaid ^ te ' pursu e for th e Pre fe ct and d e adlin e s for -s ubmitting or applying 
Number not used. 


Per "Design Requirements" published for Solicitation No. 1415-91 as amended through the Board of Education’s 
action November 2.2015. 

§ 1.1.7 The Owner’s design and construction milestone dates: 


r3- Phas e d compl e tion dat e s: 


• f-i3UU3lUlltlUl tJUtCT 


— Oth er- mil e ston e dat e s: 

Per "Desien Requirements" published for Solicitation No. 1415-91 


SFL+A Architects, P . A. 333 Fayetteville Str e et Suite 225. Raleigh. NC 27601. 


Per Design-Builder’s Proposal to Owner pursuant to Solicitation No.1415-91. 


Per Desien-Builder ’s Prop^al to Owner pursuant to Solicitation No. 1415-91. 
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Per "Design Requirements" published for Solicitation No, 1415-91 rSummarv of Services Required, Article S') 
including all post-occupancv requirements published in the solicitation as amended by addenda. 


(List name, addre s s and oth e r i nformat i on. - ) 

Executive Directo r of F acilities (o r a de signee identifie d in writing by the owner.) 

Horry County Schools 

Facilities Department. 1160 E Highway 50 

Conway. SC 29526 

843.488.6965 


Owner may utilize third party project managemait which will also receive submittals. 


To be determined by Owner. If retained, such consultants will be identified promp tly.. 


Robbie Ferris. S.C. AIL6106 
FIRSTFLOOR ENERGY POSITIVE LLC. 

333 Fayetteville St.. Suite 225. Raleigh. NC 27601 
919-573-6350 


(Ch e ck the appropriat e box. If the Own e r and Design Build e r do not s eleet - a n aethod of binding - dispute resolution 
b ^ ow^ or do not subs e quently agr ee in writing to a binding dispu te r e solution oth e r than litigation, Claims will b e 
r e solv e d by litigation in a court of comp e t e nt jurisdiction.) 

[- X 1 Litigation in a court of competent jurisdiction 

{-]— Othefi-^peei^ 

jurisdiction, noniurv before a circuit judge in Horry County, SC. 

PAGES 

§ 1.4.7 Owner. The Owner is the p aFs oa - or- entity identified as such in the Agreement and is referred to throughout 
toe Design-Build Documents as if singular in number. The tern "Owner" means the Owner or the Owner’s 
authorized representative. The Owner may have employees that are design professional s or otherwise skilled in 
construction or construction management, and such em ploye es may , f rom time to time, perform various tasks or 
duties for or on behalf of the Owner under this Agreement. However, it is specifically understood that the Owner 
(inclu din g these agents and employees') has no obligation or duty to apply s pe cialty or professional knowledge and 
skill, and shall not be held to have undertaken to provide or pe rform any aspect of the Owner’s performan c e of this 
Agreement as a design professional or specially skilled and knowledgeable cons tr uction industry member or 
construction manager, and this princi ple a pplies regardless of the Owner’s position titles o r of fice division titles as 
may be applicable to such employees. 
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The Design-Builder may invoice the owner for $1.118,043. for its design work p erformed prio r to the execution 
of the Design-Build Amendment. This amount is within and part of the price ag reed in th e Desi gn-Build 
Amendment. . 





wes-the-Design-Buj!der aiid-the 
I adm«iistrfltive-fee-ef—per6efit -{—%) 


§ 2.1,4.! Payments are due and payable upon presentation of the Design-Builder’s invoice.. 






! Owner will not pay interest on unpaid sums. This is a specific waiver of requirements of S.C. Code 


29-6-30 and 29-6-50. 


~riJ!iiiiJ!i'mriiw . 


Buildins Permit and Other Permits and Fees: No general building permit is required in accordance with 


6-9-110 of the So u th Carolina Code of Laws: however, the Contractor shall be re qu ired to pr o vide mec ha nical. 
electrical, plumbing and other such permits which may be required for purposes of inspection at no additional 


cost to the District. Except for permits and fees which are the responsibility of the Contractor in the Contract 


Documents, the District shall secure and nay for necessary approvals, easements, assessments, utility impact 


fees, permits, and such charges required for the successfiil completion of the work. For each day fnot countin 


Saturdays and Sundays, and not counting the day the Design-Builder submits its completed a p plication to the 
beyond five ('5') days that a jurisdictional authority takes to respond to a permit application or similar 


perm it req uest that is on the project’s critical path, the Design Builder may claim one fl'l addit io nal day f or the 
achieyement of Substantial Completion. 
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§ 3.1.4 TTie Design-Builder shall be responsible to the Owner for aets -acts. earors, and omissions of the 
Design-Builder’s employees, Architect, Consultants, Contractors, and their agents and employees, and other persons 
or entities performing portions of the WorL 


§3.1.6 When the Owner’s Design Requirements or applicable law requires that services be performed by licensed 
professionals, the Design-Builder shall provide those services through qualified, licaised professionals. The Owner 
understands and agrees that the services of the Design-Builder’s Architect and the Design-Builder’s otha 
Consultants are performed in the sole interest of, and for the exclusive benefit of, the Design-Builder. 


The QjBSce of School Facilities (OSFI in conjunction with the State Fire Marshal shall determine the aiforcem ait 
and interpretation of all the applicable code s and re f erenced standards on slate buildings, including the 
District’s school facilities. 


§ 3.1.8.1 The Design-Builder shall keep the Owner informed of the progress and quality of the Work. On a monthly 
basi s . -e r oth e rwi se- aa agre e d to by th e Own e r and - Pesi e n Build e r. As stated in the Design Requirements, the 
Design-Builder shall submit written progress reports to fee - O w neF i-re ports. photographs of Work in progress, and 
other data to the Owner electronically, or through the Owner’s option, project management so ftware, showing 
estimated percentages of completion and other infcH'mation identified below: 

PAGES 


.12 Additional information as agreed to by th e Own e r and D e sign Builder- 
designated bv the Owner through its project management software data reauiremoits. 

Maximum Price, th e D e sigi Bu il d a r - shall includ e th e -following additional infomat i efl - m its progrooa r e ports: 

tI - D e sign Build^’s wwk forc e 

;2- Equipmwit util i zation r e port; an d 

the Design-Builda' shall provide similar information through in-person progress report presentations to the Horrv 
County Board of Education each month during o ne of th e Board’ s public meetings. 


§ 3.1.10 Certifications. Upon the Owna^’s writtwi r e qu e st, the D e sign Build e r shall obtai n- frem D esign-Builder 
s hall include in each Application for Pa y ment a certification fi-om each of the Architect, Consultants, and 
Contractors, and fiirnish to the Owner, fiiese certifications with respect to the documents and services provided by 
the Architect, Consultants, and Contractors (a) that, to the best of their knowledge, information and belief, the 
documents or services to which the certifications relate (i) are consistent with the Design-Build Documents, except 
to the extent specifically identified in the certificate, and (ii) comply with applicable laws, statutes, ordinances, 
codes, rules and regulations, or lawful orders of public authorities governing the design of the Project; and (b) that 
the Owner and its consultants shall be entitled to rely upon file accuracy of the representations and statemaits 
contained in the certifications. The Design-Builder’s Architect, Consultants, and Contractors shall not be required to 
execute certificates or consents that would require knowledge, services or responsibilities beyond the scope of their 
services. 


§ 3.1,11.3 The Design-Builder shall perform no portion of the Work for which the Design-Build Documents require 
Submittals until the Owner or its designee has approved the respective Submittal. 
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§ 4. 4 D e sign - Bu i ld e r’s Proposal 
S 4.4 Design-Builder’s Construction Proposal 

§ 4.4.1 Upon th e Owner’s issuanc e of a - writt e n ewis e nt to proceed und e r S e ction 4.3.2, th e- Besign Build e r shall 
preporo and submit the D e sign Build e r’s - Rr - oposal to th e Own e r. Th e Design Builder’s T he Design-Builder’s 
Construction Proposal shall include the following; 

. 1 A list of the Preliminary D e sign documents and other information, including the Design-Builder’s 

olarificationG. assumptions and deviations from the Own e r’s Crit e ria, original Pr oposal Development 
D ocuments as proposed in the Owner’s procurement leading to this Agreement, upon which the 
Design-Builder’s Proposal is based; 

.2 The proposed Contract Sum, including the compensation m e thod and, if based upon the Cost of th e 
Work plu s - a - fe e , a writt e n stat e m e nt of e stimat e d cost organiz e d by trade cat e gori e s, allowances, 
oonting e noi e s. D e sign Bu il d e r’ s P ee- and other it e ms that compris e th e Contract Sum: method: 

.3 The proposed date the Design-Builder shall achieve Substantial €ompl e tion: Completion : 


.6 The date on which the Design-Builder’s Construction Proposal expires. 

§ 4.4.2 Submission of the Design-Builder’s Construction Proposal shall constitute a representation by the 
Design-Builder that it has visited the site and become familiar with local conditions lander which the Work is to be 
completed. 


S 5.1.2.1 The Design-Builder shall submit three copies of all Construction Documents prepared and submitted to 
Regulatory Agencies as a portion of the permitting and approval process for this work. 
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Maintenance of Record Drawings; The Contractor shall maintain at the worksite one (11 record copy of the 
Contract Documents including approved dianges in good order and marked currently to record changes and 
s elections made during performance of the work. A copy of submittals accepted bv the District shall also be 
maintained at the worksite. TTiese items shall be available to the Ardiitect and District whe n pre sent at the 
worksite. When required bv the Contract Documents, the Contractor shall provide record drawings on all 
increments of the work sudi as. bv wav of illustration and not limitaticai. plumbing, electrical, mechanical, and 
all systems, such as fire and secur i ty systems, i ncorporated into the work. The Contractor shall furnish an 
elec t ronic and pap er copy of r e cord drawings of "as-built" detail to the Architect at final completion of all 
wor k, excluding punch list item s as required bv the Con tract Documents. 

Professional Certifications: When professional certification of performance criteria for materials, systems, or 
equipment is required bv the Contract Documents, the District shall be entitled to rely upon the accuracy and 
completoiess of such calculations and certifications. 


Contractor’s Quality Control Program: The Contractor shall institute and maintain throughout the contract 
term a quality control program, designed to ensure the work performed is in accordance with the Contract 
Documents, including any changes, at all times and in all respects . T he pro gram shall include providing daily 
supervision and conduc ti ng frequent inspections bv the Worksite Superintendentfsl. 


1. Compliance vrith Employment Laws: Bv entering into a Contract Agreement, the Contractor agrees to abide 
bv all applicable laws pertaining to employment including, bv wav of illust r ation and not li mitation, the following: 

A. T itle Vn of the Civil Rights Act of 1964. as may be amended. 

B. Age Discrimination in Employment Act of 1964. as may be amended. 

C. Title I of the Americans Disabilities Act of 1990. as may be amended. 

D. Equal Pay Act of 1963. as may be amended. 
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E. Fair Labor Standards A ct as may be a m ended. 

F. South Carolina Wages Act Code 37 -10-10 et se a., as ma y be amended . 

6. South Carolina W orker’s Co m pensation A ct Co de 4 2-1-10 et se q.. a s may be amended. 

The C ontractor shall not discriminate against any employee or applicant for employment because of race, 
religion , color, sex, age, handicap, or national origin except when such condition is a bona fide 
occupati onal qualification reasonably necessary for normal operations of the Contractor. The Contractor, in 
all solicitations or advertisements for employees, shall state the Contractor is an "Equal Opportunit y 
Employer." The Contracted agr ees to post in conspicuous places, visible to employees and applicants for 
employment notices setting forth the provisions of this nondisCTimination clause a n d shall include the 
provis ion of this paragraph in every subcontract or purchase agreement of more than 
$ 10 . 000 . 

Employment Taxes and Benefits: Unless under order from the Internal Revenue Service or South Carolina state 
government the District does not withhold from the contract payments any Federal or State income taxes, or any 
employment-related taxes normally withheld on the District’s employees. Further, the District shall not provide any 
employment related insurances or other benefits such as worker’s co m pensation fo r the benefit of any Contractor, 
subcontractor or supplier employees. 

Project Key Staff - Project Manager: The Contractor shall assign a skilled, experioiced. and dedicated Project 
Manager t o the project and identified in Exhibit A. The Project M an ager sh al l secure the materials of proper 
quality and quantity to meet the Contract Documents and manage the appropriate timing of all materials. 
s ub-contracted work, and Contractor provided labor to ensu r e the c ont inual progress of the work to meet the 
s ubstantial completion date. The Contractor shall not change the Project Manager or the duties and status of the 
Project Manager during the course of die project without approval of the District. 

Project Key Staff — Worksite Superintendenttsl: The Contractor shall employ at least one (11 full-time, 
competent Worksite SupCTintendent and, if required bv the Contract Documents, an additional part-time or 
full-time, competent secondary Worksite Superintendent if expedient for the size and scope of the project. Exhibit 
A identifies the Worksite Superintendenttsl. No less than one til Wca-ksite Superintendent shall be in attendance 
at the worksite at all times during p^formance of any work bv the Contractor’s own forces or subcontractors and 
during delivery of any materials. The Worksite Superintaident shall not perform the work of anv trade or other 
duties: however, the secondary Worksite Supcrintaidoit may perform part-time work of a trade or the duties of 
OSHA Compliance Officer or fireguard, if approved bv the District. The Ccmtractor shall not change anv Worksite 
Superintendent or the duties or status of same during the course of the project without approval of the District. 
The Worksite Superintendents') shall enforc e strict discipline and good order among the Contractor’s 
re presentatives, agents, employees, subcontractors and suppliers. 

Woricsite Communications: The Project Manager and Worksite Superintendentfsl are representatives of the 
Design Builder and communications given to them, either orally or in writing, shall be as binding as if given to the 
Principal of the Design Builder. 
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§ 5.5.1 Unless otherwise provided in the Design-Build Documents, the Design-Builder shall secure and pay for the 
building p e rmit as w e ll as any oth e r permits, fees, licenses, and inspections by government agencies, necessary for 
proper execution of the Work and Substantial Completion of the Project. 
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§ 5.7.2 If the Design-Builder ehane es- desires to change anv of the personnel. Contractors or suppliers identified in 
the Design-Build Amendment, including but not limited to anv contractor or design professional identified bv t he 
Design-Builder in its Request for Qualifications response, the Design-Builder shall notify the Owner and provide the 
name and qualifications of the proposed new personnel, design professional. Contractor or supplier. The Owner may 
reply within 14 days to the Design-Builder in writing, stating (1) whether the Owner has reasonable objection to the 
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proposed new personnel, desien professional. Contractor or supplier or (2) that the Owner requires additional time to 
review. Failure of the Owner to reply within the 14-day period shall constitute notice of no reasonable objection. 
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§ 5.7.3.1 If the Owner has reasonable objection to a person or entity proposed by the Design-Builder, the 
Design-Builder shall propose another to whom the Owner has no reasonable objection. If die r e j e s t ed pe rson- ef 
e nt i^^w a s- r e a s onably capable of p e rforming th e Worlc, the Contract Sum and Contract Time shall b e increas e d or 

d e cr e ased by th e diff e r e nce, if any, - occasion e d by such chang e , and an appropriat e Chang e Ord e r s hall b e issu e d 

b e for e comm e ncem e nt of th e s ubstitut e person or e ntity’s Work. However, no t n e r e as e in the Contract Sum or 

Contract Tim e shall b e allow 6d € o r s uch chang e unl e ss th e D e sign - Builder has act e d promptly - and r e sponsively in 

submitting nam e s as required. 


fte -ln addition to any Owner requirements to keen electronic project data up to date, the Design-Builder shall 
maintain at the site for the Owner one copy of the Design-Build Documents and a current set of the Construction 
Documents, in good order and marked currently to indicate field changes and selections made during construction, 
and one copy of approved Submittals. The Design-Builder shall deliver these items to the Owner in accordance with 
Section 9.10.2 as a record of the Work as constructed. 
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§ 5.14.3 The Design-Builder shall reimburse the Owner and other contractor's') for costs the Owner ineurafitat-are 
pavabl e- toQ - s e parat e contractor and other contractorlsl. respectively, incur because of the Design-Builder’s delays, 
improperly timed activities or - d e f e et i ve construction. The Owner shall b e responsibl e to the Design Builder for costs 
th e D e sign - Build e r incufs - b e eaus e of a s e parat e coH & actor’s delay s , improp e rly timed activities, damag e to the 
Work or defective construction. 
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tI - Additional - post s- ef - prof e ssional s e rvio e s: .Change Order Allowa bl e Pricing: For any change in 

contract price, the Contractor shall provide, itemize, and iustifi' with appropriate sup p orting data, 
direct costs attributable to the change. Direct costs attributable to the change in work shall be limited 
to the following: 

A. Costs of materials, equipment and processes to be incorporated into the work including costs of 

shipping, handline, fabricatin g, s ales tax (8% required in Horrv County and 9% within certain 
incorporated parts of the Ci ty of Myrtle Beach as of August 1. 2009 1 or other such costs inherent in 
the provision and delivery of such m at erials, eq u ipment and processes by t he s upplier or 
manufacturer. 

B. Costs of direct labor based on actual hou rl y labor rates multiplied bv the actual work hours required to 

accomplish the change in work when such change in work results in additional contract time or labor. 

No Contractor or subcontractor shall ask for d irect labor cost s, when work required ca n be 
accomplished with the existin g work force, in conjunction with other concurrent work, and during the 
current approved contract time. The hou rly labor rate for any additio nal contra ct t ime or laborers shall 
be actua l hourly rates not to exceed thirty dollars ($30') per hour unless documented proof of payment 
of a higher hourly rate for a specific skilled laborer is approved bv the District prior to Change Order 
execution. 

^2- Costs of labor, including social s e curity, unemploym e nt insuranc e , fi’inge b a i e fits required by 

agreement or cu s tom, and woflc -e r s ’ compensation in3uranc e : C. Costs of fringe benefits for add itional 
direct labor, including social security, unemployment or other taxes, health and workers’ 
compensation insurances, or oth o- bene fits required bv agreement, custom or applicable laws. Such 
fi-jnge benefit rate shall not exceed twenty-eight percent (28%') and the District has the right to 
request itemized documentation provi ng the fi-inge benefit rate used. 

D. Costs of machinery or equipment rented or leased in the short term specifically for completion of the 
additi onal work to be performed. Such equipm ent rented/leased shall not customa ril y be owned bv 
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the Contractor or any subcontracte afifected by the change but shall be necessary to the 
accomplishment of the work required. Copies of invoices for such rental shall be provided to 
document the cost of rental or lease of machinav or equipment. The District shall not pay for use of 
Contractor- or subcontractor -owned equi pment or machin e ry, which costs are included in the 
overhead computation. 

^3- Costs of mat e rialo, supplies and equipm e nt, including cost of transportation, wh e th e r incorporat e d or 

con s um e d: E. Costs of permits or inspection fees directly attributable to the change in work and not 
includ ed as part of the Contractor’s requirements nor attributable to the Contractor’s nonpearformance 
or non-conformance to the Contract Agreement. 

P. Other such direct costs directly attributable to the work and approved by the District. 

G. Any additional cost resulting from an amendment to pe rformance and paym ent bonds but in no evemt 
more than one percent (Wo) after application of overhead and profit provided for elsewhere. The 
Contractor shall be responsible for notifying the Surety of any changes in the contract price, if 
required by the Surety- 

Costs itemized shall not exceed the unit costs as listed in the most current issue o f Means Construction Cost 
Data or actual costs justified to the satisfaction of the Di s trict. 

Unallowable Costs: Any costs which may be perceived by the Contractor to be indirectly attributable to a 
change in work shall not be included in direct costs but shall be considered part of the overhead and 
profit rate applied to direct costs. Such costs not to be included in direct costs shall be. by wa v of 
illustration and not limitation: 

j 4- R e ntal costs of machin e ry and e quipm e nt, exclusiv e of hand tools, wheth e r rent e d from the 

D es ign - BuiM e r or oth e rs: A . Labor hours and frin ge be nefit costs of the worksite superintende nts') 
when such costs were included, or should have been i ncluded, in the o riginal bid submitted or result 
fi'om the Contractor’s inability to meet the appro v ed schedule or re quired completion date. The 
Contractor must prove, to the satisfaction of the District, such additional costs a re directly attributable 
to any extension of time beyond the last approved completion date. An increase in contract price for 
additional site supervision shall be at the Districts’ sole discretion. 

B. Perceived additional costs attributable to the Project Manager or supervision and coordination of 

subcontractors, suppliers or Contractor employees. 

C. Costs related to use, rental , p urchase ot re place ment of equipment generally or customarily necessary to 

accomplish the work but not to be incorporated into the work such as. bv wav of illustration and not 
limitation, hand tools, gaier ato rs. cleaning eq uipm ent, scafifolding. signage, fencing, vehicles, fuel, 
and so forth. 

D. Transportation or travel costs related to the transporting of hired or contracted supervisors, workers or 

subcontractors to and from the worksit e or between worksites or to pick-up and deliver materials, 
equipment and processes to the work s ite bv the Contra c tor’s or subco ntra ctor’s own forces including 
parking, tolls, fines, meals, per diem, hotel, living expenses, or other such costs. 

t 5- Cost s of pr e mium s for all bonds and in s uranc e , permit fees, and s al es , us e or s imilar tax e s relat e d to 

th e Work: and E . Costs attributable to expediting delivery of materials, equipment or processes 
including telepho n e calls, facsimile transmissions, copying, employee labor and benefits, and so 
forth. 

F. Costs attributable to maintaining a local office, home office or corporate ofRce as well as office staffing. 

e quipment and consumables, and so forth. 

G. Costs for maintaining on-site facilities, including work trailer s, telephones, computers, licenses. 

temporal’/ utilities, and so forth. 

H. Contracted services such as accountants, payroll service providers, attorneys, catering and so forth. 

I. Catering or vending services, portable toilets, dumpsters, and so forth. 

J. O t her such indirect cos ts of doing business or costs normally considered inclusive in overhead. 

Allowable Overhead and Profit Charges: Additional overhead and profit attributable to the change in contract 

pricing shall not exceed the follovying: 

A. For work performed bv the Contractor’s own forces, a maximum of ten percent (’10%~1 of the allowable direct 
costs or the unit pricing negotiated at the time of award. 

B. For work performed bv a subcontractor’s own forces, a maximum of ten percent fl0%1 of the allowable direct 
costs. 
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C_ For work performed by a subcontractor, overhead and profit of a maximum of five percent (5%*) is 

allowable by the Contractor for administration of the sub-contract. 

S - Additional cost a of supervision and field offic e- personnel directly attributable to the change. R etainage: 

The District requires a retainaee of th ree and one -half pe rcent (3. 5%') of th e t otal contr act pri ce, as may be amend ed 
b y any approved C ha nze Order , to be withheld fr om the Co ntr actor’s pay ments thro u ghout the ter m of the 
Agreement and paya ble at the ti me of final p ay ment after at f ull com ple tion of a ll w ork to be perform ed and all 
requirem ents e stablished in the Agreement and acceptance by the District, bf submitta l of all c loseout documents, 
and cf submittal of an afSdavit of payment of debts/claims, if requested by the Distri ct, for every subcontractor who 
performe d work on the pro je ct evidencing they have received final payment of undisputed work and retainage 
withheld. As a condition of the contract, no more than three and one-half percent r 3.S%') shall be r etained Ifrom the 
progress pavmoits of any subcontractor by the Contractor until final completion of that portion of the work. 

Prompt pa y ment of retainage to all subcontractors at final completion of their acceptable work regardless of timing 
during the contract is m a ndatory . Th e Contra ct or shall, a t fi nal com pl etion, ensure no amount of the Contractor’s 
retained funds is all ocable to the completed and accept ed work of any subcontractor nor to materia ls or equipment 
pu rchased from a n y supplier unless such amounts are in dispute and the Contractor h as not requested payment fo r 
such disputed amounts to date. Such amounts in dispute shall be identified on the Con tractor’s affi davit of p a yment 
of debts/claims submitted with final documents. 
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§ 7.1.2 The Owner shall render decisions in a timely manner and in accordance with the Design-Builder’s schedule 
agreed to by the Owner. The Owner shall furnish to the Design-Builder, within 15 days after receipt of a written 
request, information necessary and relevant for the Design-Builds to e valuate, give notic e of or enforce m e ohanio’s 
li e n - ri^t ts . Such - information shal l-i n^ud e a corr e ct statem e nt of the r e cord l e gal title to th e prop e rty ^ whi^t - fe e 
P r e ie et is locat e d, usually ref e rred to as the site. and - fe e- Gwn e i^ - mt - erest therein, gi ve notices o f pr oject 
commencement and take other action to protect the integrity and exclusivity of the project payment bondfsl. 
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§ 7.2.4 The Owner shall cooperate with the Design-Builds in securing building - land development, zoning, and 
other psmits, licenses and inspections. 


§ 7.2.7 Prior to the execution of the Design-Build Amendmsit, the Design-Builder may request in writing that the 
Owner provide reasonable evidence that the Owns has made financial arrangements to fulfill the Owns’s 
obligations unds the Design-Build Documents and the Design-Builder’s Proposal. Th e r e aft e r, the Design- B u il ds 
moy only r e qu e st such e vid e nce if (1) th e Ow n s - fails to mak e paym e nts to th e Design Build e r ns the Design Build 
Documents r e quir e ; (2) a chang e in th e Work matsially - ehang e s th e Contract Sum; or (3) th e D e sign Build e r 
id e ntifi e s i n -wf i tk i g a r e a s onabl e eone e rn r e garding th e Owner’s ability to make paym e nt when due. The Owns 

shall furnish such e vid e nc e as a condition precedent to commencement or continu a tion of th e Work or the portion of 

th e Work aff e ct e d by a mat e rial chang e . Afts th e Owner furnish e s the evidenc e , the Owns shall not matsially vary 
such financial arrang e m e nts without prior- n et i e e to th e D e sign B uild s . P roposal,. 
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§ 7.3.2 Upon review of the Submittals required by the Design-Build Documents, the Owner or its designee shall 
notify the Design-Builds of any non-conformance with the Design-Build Documents the Owner discovers. 


If the Design-Builds defaults or neglects to carry out the Work in accordance with the Design-Build Documents 
and fails within a ten-day period after receipt of written notice fi-om the Owner to commence and continue 
correction of such default or neglect with diligence and promptness, the Owner may, without prejudice to other 
remedies the Owner may have, correct such deficiencies. In such case, an appropriate Change Order shall be issued 
deducting from payments then or thereafter due the Design-Builder the reasonable cost of correcting such 
deficiencies. If payments then or thseafter due the Design-Builds are not sufficient to covs such amounts, the 
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Design-Builder shall pay the difference to the Owner. For Work on the g-itical nafli to beneficial occupancy of the 
Project for defined component th«-eofl the ten-dav period referenced herein is reduced to five fSl days during the 
60 days prior to substantial completion as shown on the last schedule properly submitted under S 3.I.9. 


S 8.1.4 LIQUIDATED DAMAGES FOR LATE SUBSTANTIAL AND FINAL COMPLETION OF THE WORK. 

The Owner and the Contractor agree that time is of the essence and that the Owner will suffer significant damage, 
hardship, and loss if the Work is not substantially completed within the Contract Time. D a mages the Owna' will 
incur as a result of breach of contract by failure to achieve substantial completion are: use of relocatable classrooms: 
use of alternate sites for the educational program: disruption of class locations: disruption of at hleti c progr am: 
disruption of public service activities planned for die project: loss of rental of the project: security risks due to 
comingling of project workers with additional persons on and near the site: additional safety risks of equipment, 
vehicles, and unfinished work on the campus during the academic term: general disruption of the teaching a nd 
learning process due to project activities during the academic term; moving equipment during the academic term 
when students and full staff are present: harm to the Owner’s reputat i on and established goodwill among the 
community, parents, students, and staff due to late delivery of the project: loss of student morale and academic 
performance due to the ongoing Work during the academ i c term: harm to the Owner’s public relations: disruption 
and inefficiency of the management of all the Owner’s facilities and other current construction projects. The 
measuremoit of such damages is difficult.' Accordingly, such damages are converted to Liquidated Damages as 
follows: for each day the Work is not Substantially Complete beyond the Contract Time allowed for Substantial 
Completion, liquidated damages of $1000 will be due from the Design-Builder to the Owner: for each day the 
Work is not Finally Com plete beyond the Contract Time allowed for Final Completion, liquidated damages of $500 
will be due from the Design-Builda' to the Owna~. 

§ 8.2.1 If the Design-Builder is delayed at any time in the commencement or progress of the Work by an act or 
neglect of the Owner or of a consultant or separate contractor employed by the Owner; or by changes ordered in the 
Work by the Owner; or by labor disputes, fire, unusual delay in deliveries, unavoidable casualties or other causes 
beyond the Design-Builder’s control; or delay in purchase of any project property or owner provided surveying and 
testing of such propertvl: or bv an act of god, tornado, fire, hurricane, blizzard, earthquake, typho o n, or flood that 
damages completed work, stored material, or impedes progress of the work: by delay authorized by the Owner 
pending mediation and binding dispute resolution or by other causes that the Owna- determines may justify delay, 
then the Contract Time shall be extended by Change Order for such reasonable time as the Owner may determine. 
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§ 8.2.3 This S e ction 8 .2 does not pr e o t udo recov e ry of damag e s for d e lay by e ith e r parfi' under oth^-provt s io ns- ef 
th e D e sign Build Docum e nts. 

S 8.2.3 Weather Delays; When adverse weatha* conditions are the basis for a request for additional time, such 
request shall be documented bv data substantiating the weather condition s .. Su d h time extension request shal l be in 
writing and submitted to the District with its Application for Payment. The approved extension of time shall be 
incorporated in the next Chanee Order. 

S 8.2.4 Anticipated Weather Delays: A total of two (21 days per calendar month fnon-cumulative') shall be 
anticipated bv the Contractor as "adverse weather." and such time shall not be considered justification for an 
extension of time. If adverse weather days bevond the two (2) days anticipated are su bst antiated bv writtai 
fNOAA~) data indicating precipitation greater than .10" occurr^ that day an extensimi of time will be allowed to the 
extent of one (11 full day of extended time for eadi full working day of adverse weather conditions.. If the 
precipitation over .10" is so great that it causes subsequent work days to be lost those days may also be requested as 
a time extension and will be granted day for day basis for days lost in construction operations . A request for 
adverse weather extension shall not be allowed after the date established for substantial completion. 
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§ 9.3.1 At least ten -TWENTY ONE days before the date established for each progress payment, the Design-Builder 
shall submit to die Owner an itemized Application for Payment for completed portions of the Work. The application 
shall be notarized, if required, and supported by data substantiating the Design-Builder’s right to payment as the 
Owner may require, such as copies of requisitions from the Architect, Consultants, Contractors, and material 
suppliers, and shall reflect retainage if provided for in the Design-Build Documents. 


■ Th e- Qwner - shall, within s e v e n days after r e c e ipt of th e D e sigH - Bu i ld e r’ s Application for - Poymait SEE S A.1.5.1.3 
FOR SCHEDULE. In accordance with the schedule set forth in S A.1.5.1.3. the Owner issue to the Design-Builder 
a Certificate for Payment indicating the amount the Owner determines is properly due, and notity the 
Design-Builder in writing of the Owner’s reasons for withholding certification in whole or in part as provided in 
Section 9.5.1. 
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.7 repeated or substantial failure to carry out the Work in accordance wnth the Design-Build Documents. 


§ 9.6.4 The Owner has the right to request written evidence from the Design-Builder that the Design-Builder has 
properly paid the Architect, Consultants, Contractors, or other person or entity providing services or work for the 
Design-Builder, amounts paid by the Owner to the Design-Builder for tiie Work. If th e D e sign Builder fiiils to 
■ fiimish suoh e vid e nce within s e ven days, the O wner shall have the right to contact the Architect, Consultants, and 
Contractors to ascertain whether they have been properly paid. The Owner shall have no obligation to pay or to see 
to the payment of money to a Consultant or Contractor, e xc e pt as may otherwis e- be r e quir e d -b v law. Contractor. 


§ 9.6.7 Unions th e D e s i gn Builder provid e s the Owner with o paym e nt bond in the full p e nal sum of the Contract 
Sum, payments rec e iv e d by the Design Build e r for Work prcy e rly perform e d by th e Arohit e ot, Consultants, 
CentraotOFS - and oth e r p e r s on or e ntity pro v iding s e r v ice s ^ wor k- fe r th e D e sign - Builder, shall - b e held -b y 't h e 
D es ign ' Build e r for th e A f ch i t e ct and t h o se Consu l tants, Co n t F aetor s , Of otha’ p e rson or ■e ntity providing aervioea or 
work for th e Design Build e r, for which payment was mad e ^ the Own e r. Nothing contain e d h e rein shall r e quire 
m e n^ te b e plao e d l H a se parat e- a e oeunt and not commingled with mon e y of th e D e s i gn -^u i l dCT, sha l l or e ot e any 
fiduciary l i abili^ e r tort liability on th e part of th e D e sign Build e r for br e ach of trust or shall e ntitl e any p e rson or 
e ntity to an award of punitiv e damag e s against th e D e sign Build e r for ly e aoh of th e r e quiran e nts of this provision; 
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§ 9.8.2 When the Design-Builder considers that the Work, or a portion thereof which the Owner agrees to accept 
separately, is substantially complete, the Design-Builder shall pr e par e and submit to th e Own a ' subm it to the Owner 
an occupancy permit issued by the South Carolina OfiSce of School Facilities and a comprehensive list of items to be 
completed or corrected prior to final payment. Failure to include an item on such list does not alter the responsibility 
of the Design-Builder to complete all Work in accordance witii the Design-Build Documents. 

§ 9.8.3 Upon receipt of the Design-Builder’s list, the Owner shall make an inspection to d e t e rmine whefli e r the 
WCTk - CT - d e sienated portion tha- e of i s substantially compl e t e- . If th e Own e r’ s inspection review the Work.. If the 
Owner’s review discloses any item, whether or not included on the Design-Builder’s list, which is not sufficiently 
complete in accordance with the Design-Build Documents so that the Owna- can occupy or utilize the Work or 
designated portion thereof for its intended use, the Design-Builder shall, before issuance of the Certificate of 
Substantial Completion, complete or correct such item upon notification by the Owner. In such case, the 
Design-Builder shall then submit a request for another insp e ction by th e Own e r to d e t e rmin e -Sub s tantial 
Compl e tion. r eview of the Work by the Owner. 
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§ 9.8.5 When the Work or designated portion thereof is substantially complete, the Design-Builder will pr e pare for 
th e Owner’s signature obta in for the Owner an occupancy permit issued by the South Carolina OfSc e o f School 
Facilities and a Certificate of Substantial Completion that shall, upon the Owner’s signature, establish the date of 
Substantial Completion; establish responsibilities of the Owner and Design-Builder for security, maintenance, heat, 
utilities, damage to the Work and insurance; and fix the time within which the Design-Builder shall finish all items 
on the list accompanying the Certificate. Warranties required by the Design-Build Documents shall commence on 
the date of Substantial Completion of the Work or designated portion thereof unless otherwise provided in the 
Certificate of Substantial Completion. 


§ 9.9.2 Immediately prior to such partial occupancy or use, the Owner and Design-Builder shall jointly insp e ct 
review the area to be occupied or portion of the Wcffk to be used in cffder to determine and record the condition of 
the Work. 
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.2 failure of the Work to comply with the requirements of the Design-Build Documents; w 

.3 terms of special warranties required by the Design-Build Poeum e nts. D ocu ments: 

A _ Dost-occupancv services to be pro vi ded by or through the Design-Buildea'. 
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§ 11,2.1 Before or After Substantial Completion. The Design-Builder shall promptly correct Work either rejected 
by the Owner or failing to conform to the requirements of the Design-Build Documents, whether discovered before 
or after Substantial Completion and whether or not fabricated, installed or completed. Costs of correcting such 
rejected or nonconformme Work, including additional testing and inspections, the cost of uncovering and 
replacement, and compensation for any design consultant employed by the Owner whose expenses and 
compensation were made necessary thereby, shall be at the Design-Builder’s expense. 


§ 11,2.2.1 In addition to the Design-Builder’s obligations under Section 3.1.12, if, within on e year aft e r th e dat e of 
Substantial C ompleti on o f-the Work or d e signat e d portion th e r e of or aft e r the dat e for (x a nm e nc e m e nt of wa nanties 
e stablish e d tmda' S e ct i on 9.9.1, or by t e rms of an applioaM e sp e c i a l- warranty r e qu i r e d by th e Design Bu i ld 
Documents, t he three-year duration of the Design-Builder’s post-occupancv obligations., any of the Work is ftrund 
not to be in accordance with the requirements of the Design-Build Documents, the Design-Builder shall correct it 
promptly after receipt of written notice fi'om the Owner to do so unless the Owner has previously given the 
Design-Builder a written acceptance of such condition. The Owner shall give such notice promptly after discovery 
of the condition. During th e onO ' y e ar t his p eriod for correction of the Work, if the Owner fails to notify the 
Design-Builder and give the Design-Buildo- an opportunity to make the correction, the Owner waives the rights to 
require correction by the Design-Builder and to make a claim for breach of warranty. If the Design-Builder foils to 
correct nonconforming Work within a reasonable time during that period after receipt of notice from the Owner, the 
Owner may correct it in accordance with Section 7.9, 

§ 11.2.2.2 Th e-e n e^ve ar - T his year period for correction of Work shall be extended with respect to portions of Work 
first performed after Substantial Completion by the period of time between Substantial Completion and the actual 
completion of that portion of the Work. 


§ 11.2.2.3: 


Lperiod for correction of Work shall not be extended by corrective Work performed by 


the Design-Builder pursuant to this Section 11.2. 
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§ 11.2.5 Nothing contained in this Section 11.2 shall be construed to establish a period of limitation with respect to 
other obligations the Design-Builder has under the Design-Build Documents. Establishment of the on e year 
two-year period for correction of Work as described in Section 11.2.2 relates only to the specific obligation of the 
Design-Builder to correct the Work, and has no relationship to the time within which the obligation to comply with 
the Design-Build Documents may be sought to be enforced, nor to the time within which proceedings may be 
commenced to establish the Design-Builder’s liability with respect to the Design-Builder’s obligations other than 
specifically to correct the Work. 


If the Owner prefers to accept Work that is not in accordance with the requirements of the Design-Build Documents, 
the Owner may do so instead of requiring its removal and correction, in which case the Contract Sum will be 
reduced as appropriate and equitable. Such adjustment shall be effected whether or not final payment has been 
made. Acceptance of Nonconforming Work ma y only be evidenced bv writte n agreement specifying the 
nonconformity and the Owner’s informed consent to accept it. Nonconforming Work shall n o t become accepted 
Work bv inaction or implication. 


§ 12.3 Upon execution of the Agreement, the Design-Builder grants to the Owner a limited, irrevocable and 
non-exclusive license to use the Instruments of Service solely and exclusiv e ly for purposes of constructing, using, 
maintaining, altering and adding to the Proj e ct, provided that th e Owner substantially performs its obligations, 
including prompt pavment -e fall sum s wh e n du e , und e r th e D e sign Build Documents. Project. . T he license granted 
under this section permits the Owner to authori 2 :e its consultants and separate contractors to reproduce applicable 
portions of the Instruments of Service s ol e l y- and e xclu s iv e l y f or use in performing services or construction for the 
Project. If th e D e sign ^ BuIld e r rightfully t e rminate s this Agr ee m e nt for caus e as provid e d in S e ction 13.1. 4 or 

1.2.3.1 PROTOTYPE. The Owner shall have the right to use the Instruments of Service as a 
"prototyp e" design un d er South Carolina Board of Architectural Examiners regulations and policies. An y 
architect receiving the original plans from the Owner must first acknowledge and accept foil responsibility 
for the adequacy of the design f or its new p roject, as well as absolve the original Architect of any 
responsibility of any kind as relates to the original design. Should the Owner provide the Documents 
and/or Specifications to th e Architectl sI for other Pro je cts, then the original Architect, if not retained for 
the other proiectlsl. shall be relieved of any liabilities arising out of the other ProiectlsI and the Owner will 
indemnifif and hold harmless the origi nal Archit ect frcan any Claims arising out of such other ProiectfsI. 

§ 12.3.1 The Design-Builder shall obtain non-exclusive licenses from the Architect, Consultants, and Contractors, 
that will allow the Design-Builder to satisfy its obligations to the Owner under this Article 12. The Design-Builder’s 
licenses from the Architect and its Consultants and Contractors shall also allow the Owner, in the event fois 
Agreement is terminated for any reason oth e r than th e default of th e Own e r-er in th e event the Design Builder’s 
Archit e ct, Consultants, or Contractors t e rminat e th e ir agr e em e nts with th e D e sign-Builda’ for caus e , t o obtain a 
limited, irrevocable and non-exclusive license sol e ly and exclusively for purposes of constructing, using, 
maintaining altering and adding to the Project, prov i d e d that th e Own e r (1) agr ees to pay to th e Archit e ct, 

Consultant or - Contraotor all - amounts du e , and (2)-pK > vid e 4he Architect, Consultant or Cwitraotor with the Owner’s 
writt e n agr ee m e nt to indemnify and hold harml e ss th e Archit e ct, Consultant or - C -e n t factor from all eosts and 
e xp e nses, including th e cost of d e f e nse, r e lat e d to claims and caus e s of action asserted by any third per s e n- or mtity 
to th e e xt e nt such cost s and e xp e ns e s aris e from the Own e r’s alt e ration or use of th e In s trument s of Servio e . subiect 
to South Carolina regulations and p olicies co nce rning suc c essor design professionals... 

§ 12.3.2 fri the event the Owner alters the Instruments of Service without the author’s written authorization or uses 
the Instruments of Service without retaining the authors of the Instruments of Service, the Owner releases the 
Design-Builder, Architect, Consultants, Contractors and any other person or aitity providing services or work for 
any of them, from all claims and causes of action arising from or related to such uses. The Owner, to the ext e nt 
permitted by law, furth e r agre e s to indemnify and hold harml e ss th e D es ign Builds', ' Archit e ct, Consultants, 

Contractors and any oth e r person or e ntity providing s e rvices o r work for any of them, from all costs and exp e nses, 
including th e cost of d e fense, r e lat e d to claims and caus e s of action ass e rt e d by any third person or e ntity to th e 
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e xt e nt such costs and expens e s arise from th e Owner’s alt e ratien or use of th e Instruments of Servic e- mda- thi s 
Seoti©n4-27373;-5%e-terms of this Section 12.3.2 shall not apply if the Owner rightfully terminates this Agreement for 
cause under Sections 13.1.4 or 13.2.2. 
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§ 13.1.6 In the event of termination not the fault of the Design-Builder, the Design-Builder shall be compensated for 
Work performed prior to t e rmination, together with Reimbursable - Expai s es th e n - du e t ermination and any other 
expenses directly attributable to termination for which the Design-Builder is not otherwise compensated. In no event 
shall the Design-Builder’s compensation under this Section 13.1.6 be greater than the compensation set forth in 
Section 2.1. 
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§ 13.2.1.3 If one of the reasons described in Section 13.2.1.1 or 13.2.1.2 exists, the Design-Builder may, upon seven 
days’ written notice to the Owner, terminate the Contract and recover from the Owner payment for Work executed, 
incl uding reasonable overhead and wefitr -profit on that executed Work, and costs incurred by reason of such 
t e rmination, and damag e s, t ermination. 


§ 13.2.2,4 If the unpaid balance of the Contract Sum exceeds costs of finishing the Work and other damages 
incurred by the Owner and not expressly waived, such excess shall be paid to the Design-Builder. If such costs and 
damages exceed the unpaid balance, the Design-Builder shall pay the difference to the Owner. The obligation for 
such payments shall survive termination of the CoBfraefc Cmtract and are expressly included in the performance of 
the Work covered by the Design-Builder’s pe rformance bond. 
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§ 13.2.4.3 In case of such termination for the Owner’s convenience, the Design-Builder shall be entitled to receive 
payment for Work executed, and costs incurred by reason of such termination, along - with r e asonable ov e rh e ad and 
profit on th e Work not e x e out e d. termination. 


§ 14.1.2 Time Limits on Claims. The Owner and Design-Builda" shall commence all claims and causes of action, 
whether in contract, tort, breach of warranty or otherwise, against tiie other, arising out of or related to the Contract 
in accordance with the requirements of the binding dispute resolution method selected in Section 1.3, within the time 
period specified by applicabl e law, but in any case not mor e than 10 y e ar s aft e r th e date of Substantial Completion 
of the Work; Th e Own e r and D e sign Build e r waiv e all claims and cau ses of action not comm e nc e d in accordanc e 
with - t his Se6tte>a44rl73 7law. 
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§ 1 4 .1.6.2 If adv e rse w e ath e r conditions ar e th e basis for a Claim for additional tim e , such Claim shall b e 

document e d by data substantiating that w e ath e r - eonditions wore abnormal for th e p e rioci- e f time, could not hav e 

b ee n r e asonably ant i cipat e d, and had an adv e rs e e ff e ct on th e sch e dul e d con s truet -ioftT 


.2 damages incurred by the Design-Builder for principal office expenses including the compensation of 
personnel stationed there, for losses of financing, business and reputation, and for loss of profit 
except anticipated profit arising directly from the WCTfc rWork and otherwise available under this 
Agreement. 
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§ 14.3.2 The parties shall endeavor to resolve their Claims by m e diation which, unless th e parti e s mutually agr e e 


mediation shall proceed in advance of binding dispute resolution proceedings, which shall be stayed pending 
mediation for a period of 60 days from the date of filing, unless stayed for a longer period by agreement of the 



§ 1 4 . 4 Arbitrat i on 

§ 1 4 . 4iT-Ifthe-partie9-have selected arbitration as the methodToFfrinding-dispute resolution-in -I 
Claim subject to, but not resolv e d - by, m e diat i oB shall b e subj e ct to arbitration - whi - eh, unl ess- th e parties mutually 


/•I ^l it Q Qf V\ nr- +^I ^ I t/a f <ty<yl fi 1 iin4lt 4-It A i ^ i-Jw^ i vt« .-y 4^l-« Q «»«■>♦• t/-v«t A 

ul^lTTCrCt^ttT^ulO UUlCi pariy t-U trlC UnCr TtrCtl yrlltl ItiC IJCltsUlt ilUIlUlllLilCl tllg tllC ill Ulll utlUll. X IIC 

wh i ch arbitration - is p e rmitt e d to be d e mand e d. 


m e diation, but in no e v e nt shall it b e mad e aft e r th e date when the institution of l e gal or e quitabl e pree eedi ngs ba sed 
on th e Claim would be barred by the app h o a b le- statute of limitations or - statut e of r ep es e . - For - statut e- of limitations or 


arbitration shall constitut e the institution of l e gal or equitabl e proc ee dings bas e d on -the Claim; 


aeeordanc e with app l icable law i n an y oou r t h av i ng jurisdiction. 



having jur i sdiot i en th e r e of. 


§ 44r4 . 4 Conso li d a tion or Joind e r 



p e rmits consolidation, (2) th e arbitrations to b e consolidat e d su b stantially i nvolve common questions of law or fact. 


and (3) the arbitrations e mploy mat e rially similar procedural rul e s and methe ds- fer se lecting arbitrator(s). 


provid e d that th e party sought to b e join e d cons e nts in writing to such joind e r. Cons e nt to arbitration involving an 
additional p e rson or ^en fit y-s h ril-ne t con s titut e consent to arbitration of any claim, dispute or oth e r matt e r in qu e stion 
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§ 14.4. 4 .3 The Own e r and D e sign Build e r grant - to any person or e ntity made a party te - an af b itFaticai conduct e d 
und e r this S e ction 14.1, wheth a * by joinder - ef -e ensolidation, th e sam e joind e r and ooH se lidation as the 

Own e r and D es ign - Build e r und e r tiiis Agr ee m e nt 


The Contract shall be governed by the law of the place who'e the Project is located except that, if the parti e s hav e 
selected arbitratien a s the method of binding disput e r e sol u tion, the Fed e ral Arbitration Act sha l l - gov e rn 
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Written notice shall be deemed to have been duly served if delivered in person to the individual, to a member of the 
firm or entity, or to an officer of the corporation for which it was intended; or if delivered at, or sent by registered or 
certified mail or by courier service providing proof of delivery to, the last business address known to the party 
giving notice. Written notice may also be established by acknowledgements and responses exchanged via 
electronic communications such as e lect ronic ma il or any internal messaging functionality of BIM and/or project 
management so ft ware used by the parties for t he pr oject, 
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Conduct of the Design-Builder’s Principals. Employees, Agents and Representatives 

_ The safety and security of District sta f f, stude nts and the general public are of utmost priority to the 

District. To that end, t he Design Builds shall be res p onsible for ensuring complia n ce by the Design Builder and 
any employees, agents or representatives, or subcontractors of the Design-Builder, including all Design 
Consultants, to the following; 

A. No drugs, alcohol, knives, firearms or other weapons on District property, whether or not there is an 
existing occupied buildi ng. 

B. No fi-atemi:ting with, threats to. or use of abusive or profane language in the presence of students, par ents. 
visitors, or District representatives, age n ts, or employees. 

C. No improper attire, actions or gestures while on any District property. 

No smoking on District property in conformance to Horry County Board of Education policy. Violations 
of such policy shall result in a civil penalty of up to $1.000 per occurre nce to the i ndividual responsible 
and/or the Architect for \\hom the individual is a Principal, employee, agent or representative. 

D. Secure SLED (State Law Enforcement Divisioni criminal background checks on all the 
Design-Builder’s Principals, employ ees, agents, and representatives, and subc o ntractors, performing work on 
District property and contractually require the same of all Design Consultants, t h eir employees, agents, and 
r epresentatives. No employees, agents or represent a tives, or s u bcontractors, of the and Desi g n Builder having 
committed violait crimes, crimes against children, or crimes of moral turpitude are allowed access t o the 
District’s premises. Such SLED criminal background checks shall be maintained on file in the offices of the 
Design Builder and made available to appropriate District personnel or the Di st rict’s legal counsel 
immediately upon request. 


Promotional Materials 


The Design Builder shall have the right to include photographic or artistic representaticms of the design of 
the Project among the Design Builder’s prcmotional and professional materials. The Design 
Builder shall be f?iven reasonable access to the completed Project to make such r epr esentations. The District 
shall provide professional credit fo r the Architect and Design Builder in the Distric t’s promotio nal 
materials for the Project. The Architect shall not make any representations in promotional and professio nal 
materials other than the identification of the Dist ric t without the District’s approval of the written copy prior to 
submission, printing and distribution. This condition shall survive termination or completion of this Agreement. 
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Drug-Free Workplace 


Hie Architect and the Architect’s Design C onsultants _ shall be responsible for initiating, mainta ining and 
su pervi sing ail drug-free programs in connection with the performance of this Agreement. The drug-See programs 
shall con fo rm to Title 44. Chapter 107, S 44-107-10 through S 44-107-90 of the South Carolina Code of Laws as 
may be amended. 


Right to Audit Project 

The District shall have the right to audit the books and records of the Architect to the e xtent that the books and 
records relate to the performeuice of this Agreement and shall include all pricing and Change Order data. Sui^ 
books and records related to the work covered under this Agreement shall be maintained by the Architect for 
a period of not less than three (31 years from the date of final payment to the Architect under this Agreement, 
This requirement shall also apply to any Design Consultants performing services under the Architect’s direction. 

The Office of General Services o f the State o f South Carolina, or any auditor under contrac t with the District ha s 
the right to audit the Architect’s records related to any Project incorporated under this Agreement during the time 
frame stated in the previous paragraph. The Architect shall ensure that all records pertaining to any Project are 
available for inspection at the location specified by the District within seventy-two (72') hours of notification at 
no additional cost to the District. This requirement shall su rvi ve termination or completion of the Agreement 

Traffic Control On-Site and Off-Site; The Design-Builder shall conduct its operations in a manner to not 
interrupt pedestrian or vehicle traffic except as approved bv the District and the South Carolina Department of 
Transportation. The worksite shall be confined to the smallest area possible allovying maximum use of stree ts. 
sidevyalks. p arking areas or other pedestrian areas and reduce to a minimum any hazard to traffic or pedestrians. 
The Design-Builder shall use vyorker and traffic control signs and devices necessary to comply with Section VI of 
U,S. Department of Labor. Federal Highway Administration. Manual on Uniform Traffic Control Devices for 
Streets and Highways (Washington. DC: GPOl as mav be amended, to facilitate traffic control on public roads, 
streets, or highways when work performed obstructs public traffic. When such tralBc areas are obstructed to any 
extent bv work in progress, vyorkers eq ui pped with flags shall direct vehicle and pedestrian traffic. The workers so 
designated shall not be assigned anv other duties while engaged in directing traffic. 

Safety Designee: The Design-Builder shall designate a competent individual at the worksite whose d u ty shall 
be the prevaiticm of accidoits and the implementation and monitoring of all OSHA construction safety standards 
and requirements. The competent individual shall serve as spotter where there is exposure of pedestrians, students . 
parents, or visitors to falling debris and, in addition, .shall ensure on a daily basis that all fencing or other safety 
barriers are in an upright position to prevent ingress and egress to "lav down" areas or work areas bv unauthorized 
individuals. 


Licenses and Permits; During the term ofthe contract the Contractor shall be responsible for obtaining 
and maintaining in good standing, all licenses (including professional licenses, if any), permits, 
inspections and related fees for each or anv such licenses, permits and/or inspections required bv state, county, 
city or other government entity or unit to accomplish the work specified in this solicitation and the contract 

_ Iran Divestment Act; The Iran Divestment Act List is a list published bv the FStatel Board pursuant to 

Section 11- 57-310 that idaitifies persons engaged in investment activities in Iran. Currently, the list is available at 
the following URL: http://procurement.sc.gov/PS/PS-irandivestment.phtm('.') Consistent vyit h Section 11-57-310(B1. 
the Contractor shall not contract with anv person to PCTf orm a part of the Work, if. at the time you enter into a 
subcontract that p ers on is on the then-current version ofthe Iran Divestment Act List 

Immigrant Workers: The "South Carolina Tllepal Immigration and Reform Act" requires all anplovers to verify the 
legal status of nevy employees and prdiibits employment o f anv work er who is not legally in this country and 
authoriz ed to work. Effective January 1. 2012. all South Carolina employers are required to enroll in the U.S. 

Department of Homeland Security’s E-Vmfv program and verify the status ofnew empl oyees yyithin three business 
days, using E-Veri fv. Failure to use E-Verifv to verify new hires will result in probation for the employer or 
suspension/revocation of the employer’s business licenses. 
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sc IMMIGRATION LAW. S.C. Code S 8-14-40 Compliance: Design-Builder certifies that the Design-Builder 
will comply with the reouirements of S.C. Code S 8-14-10 etsea. and agrees to pr ovide to th e Owner any 
documentation required to establish either: ('at the applieabilitv of that chapter to the contractor, subcontractor, an d 
sub-s ubc ontractor: or f bl the com pliance with this that chapter by the contractor and any subcontractor or 
sub-subcontractor. 


Business license, in s urance, and bonds must be obtained prior to issuance of a Notice to Proceed. Fail ur e to obtain 
these within thirty ('30') days of ex ecu tion of the agreement makes this Agreement voidable at the option of the 
Owner. 


PAGE 37 

.4 AIA Docum e nt Aldl™ 201^, Exhib i t C, Sustainable Proj e et s , if compl e ted 

^ - AIA Docum e nt £203’*'^ 2013, Building Information Modeling and Digital Data Exhibit, if 

oompl e t e d r- er th e following: Owncr*s Request for Proposals N o. 1415-91 (with addendal and 
Design-Builder’s Proposal to the same as accepted by the Horry County Board of Education. 


- Oth e r s 

_ Post-Occupancv Requirements stated in Owner’s Req ues t for Proposa ls N o. 1415-91. 


Joe Defeo. Chair of the Board of Education_ Robert Ferris. Authorized Member 
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Certification of Document’s Authenticity , 

AIA® Document D401™ - 2003 ! 

I 

t 

I 

I,__, hereby certify, to the best of my knowledge, information and ‘ 

belief, that I created the attached final document simultaneously with its associated Additions and Deletions Report 
and this certification at 12:02:17 on 11/22/2015 under Order No. 0239586208_1 from AIA Contract Documents 

software and that in preparing the attached final document I made no changes to the original text of AIA® Document i 

A14F“ - 2014, Standard Form of Agreement Between Owner and Design-Builder, as published by the AIA in its 
software, other than those additions and deletions shown in the associated Additions and Deletions Report. 


(Signed) 


(Title) 


(Dated) 
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Document A141‘ 


2014 Exhibit B 


Insurance and Bonds 


for the following PROJECT: 

(Name and location or address) 

New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91 and Design-Builder’s Proposal in 
response to the solicitation.) 


THE OWNER: 

(Name, legal status and address) 


Horry County Schools, South Carolina, a political subdivision of the State of South 
Cai'olina. 

335 Four Mile Rd. 

Conway, SC 29528 

THE DESIGN-BUILDER: 

(Name, legal status and address) 

FIRSTFLOOR ENERGY POSITIVE LLC, 

333 Fayetteville St, Suite 225 
Raleigh, NC 27601 

THE AGREEMENT 

This Insurance Exhibit is part of the accompanying agreement for the Project, between 
the Owner and the Design-Builder (hereinafter, the Agreement), dated the twenty-third 
day of November in the year two thousand fifteen (2015) . 

(In words, indicate day, month and year.) 

TABLE OF ARTICLES 

B.1 GENERAL 

B.2 DESIGN BUILDER’S INSURANCE AND BONDS 

B.3 OWNER’S INSURANCE 

B.4 SPECIAL TERMS AND CONDITIONS 

ARTICLE B.1 GENERAL 

The Owner and.Design-Builder shall purchase and maintain insurance and provide bonds 
as set forth in this Exhibit B. Where a provision in this Exhibit conflicts with a provision 
in the Agreement into which this Exhibit is incorporated, the provision in this Exhibit 
will prevail. During the course of the Project, the Owner and Design-Builder may 
substitute mutually-acceptable alternative insurance arranganents for those specified in § 

B.2.1 and/or B.3.2.. 

ARTICLE B.2 DESIGN BUILDER’S INSURANCE AND BONDS 
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§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance from a company 
or companies lawfully authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the 
(Paragraphs deleted) 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000,000 ) for each 

occurrence and five million ($ 5,000,000.00 ) in the aggregate providing coverage for claims including 

.1 damages because of bodily injury, sickness or disease, including occupational sickness or disease, 
and death of any person; 

.2 personal injury; 

.3 damages because of injury to or destruction of tangible property, and must contain the subcontractor 
exception to the "your work" exclusion; 

.4 bodily injury or property damage arising out of completed operations; and 
.5 contractual liability applicable to the Design-Builder’s obligations under Section 3.1.14 of the 
Agreement. 

§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million ($1,000,000 ) per claim and one million ($ 

$1,000,000.00 ) in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 

§ B.2.1.3 The Design-Builder may achieve the required limits and coverage for Commercial General Liability and 
Automobile Liability through a combination of primary and excess liability insurance, provided such primary and 
excess insurance policies result in the same or greater coverage as those required under Sections B.2.1.1 and B.2.1.2. 

§ B.2.1.4 Workers’ Compensation at statutory limits. 

§ B.2.1.5 Employers’ Liability with policy limits as provided below: 

I $100,000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2,000,000 ) per claim and two million ($ 2,000,000 

) in the aggregate. 

I (Paragraphs deletec^ 

§ B.2.1.8 The Design-Builder shall provide written notification to the Owner of the cancellation or expiration of any 
insurance required by this Article B.2. The Design-Builder shall provide such written notice within five (5) business 
days of the date the Design-Builder is first aware of the cancellation or expiration, or is first aware that the 
cancellation or expiration is threatened or otherwise may occur, whichever comes first. 

§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builder’s primary and excess insurance policies for Commercial General Liability, and Automobile 
Liability. The additional insured coverage shall be primary and non-contributory to any of the Owner’s insurance 
policies. The additional insured coverage shall apply to both ongoing operations and completed operations. The 
policy limits applicable to the additional insureds shall be the same amount applicable to the named insured or, if the 
policy provides otherwise, policy limits not less than the amounts required under this Agreement. 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B.2: (1) prior to commencement of the Work; 

(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request. An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Pa 3 TOent as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until die expiration of the time required by Section B.2.1. 
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The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies fi)r Commercial General Liability, and Automobile 
Liability. Information concerning reduction of coverage on account of revised limits, claims paid under the General 
Aggregate or both, shall be furnished by the Design-Builder with reasonable promptness. 

§ B.2.2 Performance Bond and Payment Bond 

The Design-Builder shall provide surety bonds as follows: 

(Specify type and penal sum of bonds.) 

Type 

A312 Performance Bond and A312 Payment Bond. The 
performance bond, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 
professional liability insurance. 

§ B.2.2.1 Upon the request of any person or entity appearing to be a potential beneficiary of bonds covering payment 
of obligations arising under the Agreement, the Design-Builder shall promptly furnish a copy of the bonds or shall 
permit a copy to be made. 

ARTICLE B.3 OWNER'S INSURANCE 
§ B.3.1 Owner's Liability Insurance 

The Owner shall be responsible for purchasing and maintaining the Owner’s usual liability insurance. 

§ B.3.2 Property Insurance 

§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Owner shall 
purchase and maintain, in a company or companies lawfully authorized to do business in the jurisdiction where the 
Project is located, property insurance written on South Carolina Insurance Reserve Form PD-23, Unless the parties 
agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace the insurance 
policy required under this Section B,3.2 with another property insurance policy written for the total value of the 
Project that shall remain in effect until expiration of the period for correction of the Work set forth in Section 11.2.2 
of the Agreement. 


Penal Sum ($0.00) 

100% of contract value. 


I (Paragraph deleted) 

§ B.3.2.1.2 If the insurance required under Section B.3.2.1 requires deductibles, the Owner shall pay costs not 
covered because of such deductibles. 

I (Paragraph deleted) 

§ B.3.2.1.4 Partial occupancy or use in accordance with Section 9.9 of the Agreement shall not commence until the 
insurance company or companies providing the insurance required under Section B.3.2.1 have consented to such 
partial occupancy or use by endorsement or otherwise. The Owner and the Design-Builder shall take reasonable 
steps to obtain consent of the insurance company or companies and shall, without mutual written consent, take no 
action with respect to partial occupancy or use that would cause cancellation, lapse or reduction of insurance. 

§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance in 
the form of S.C. Insurance Reserve Fund ("IRF") PD-01, PD-09, and PD-12. 


I (Paragraphs deleted) 

§ B.3.2.6 Before an exposure to loss may occur, the Owner shall file with the Design-Builder a copy of each policy 
that includes insurance coverages required by this Section B.3.2. Each policy shall contain all generally applicable 
conditions, definitions, exclusions and endorsements related to this Project. The Owner shall provide written 
notification to the Design-Builder of the cancellation or expiratirai of any insurance required by this Article B.3. The 
Owner shall provide such written notice within five (5) business days of the date the Owner is first aware of the 
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cancellation or expiration, or is first aware that the cancellation or expiration is threatened or otherwise may occur, 
whichever comes first. 


I (Paragraph deleted) 

§ B.3.2.8 A loss insured under the Owner’s property insurance shall be adjusted by the Owner as fiduciary and made 
payable to the Owner as fiduciary for the insureds, as their interests may appear, subject to requirements of any 
applicable mortgagee clause and of Section B.3.2.10. The Design-Builder shall pay the Architect, Consultants and 
Contractors their just shares of insurance proceeds received by the Design-Builder, and by appropriate agreements, 
written where legally required for validity, the Design-Builder shall require the Architect, Consultants and 
Contractors to make payments to their consultants and subcontractors in similar manner. 

§ B.3.2.9 If required in writing by a party in interest, the Owner as fiduciary shall, upon occurrence of an insured 
loss, give bond for proper performance of the Owner’s duties. The cost of required bonds shall be charged against 
proceeds received as fiduciary. The Owner shall deposit in a separate account proceeds so received, which the 
Owner shall distribute in accordance with such agreement as the parties in interest may reach, or as determined in 
accordance with the method of binding dispute resolution selected in the Agreement between the Owner and 
Design-Builder. If after such loss no other special agreement is made and unless the Owner terminates the Contract 
for convenience, replacement of damaged property shall be performed by the Design-Builder after notification of a 
Change in the Work in accordance with Article 6 of the Agreement. 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to the Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. 


I (Paragraphs deleted) 
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Additions and Deletions Report for 

A!A Document AUf- 2014 Exhibit B 

This Additions and Deietions Report, as defined on page 1 of the associated document, reproduces below all text the author has 
added to the standard form AIA document in order to complete it, as well as any text the author may have added to or deleted from 
the original AIA text. Added text is shown underlined. Deleted text is indicated with a horizontal line through the original AIA text. 

Note: This Additions and Deletions Report is provided for information purposes only and Is not incorporated into or constitute any 
part of the associated AIA document. This Additions and Deletions Report and its associated document were generated 
simultaneously by AIA software at 16:09:04 on 11/21/2015. 
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New Carolina Forest Middle School 

(per Owner’s Request for Proposals No. 1415-91 and D es ign-Builder’s Proposal in response to the solicitation.') 


Horry County Schools. South Carolina, a political subdivision of the State of South Carolina. 
335 Four Mile Rd. 

Conway, SC 29528 


FIRSTFLOOR ENERGY POS I TIVE LLC. 
333 Fayetteville St.. Suite 225 
Raleigh, NC 27601 


This Insurance Exhibit is part of the accompanying agreement for the Project, between the Owner and the 
Design-Builder (hereinafter, the Agreement), dated the twenty-third day of November in the year two thousand 
fifteen (2015') . 


The Owner and Design-Builder shall purchase and maintain insurance and provide bonds as set forth in this Exhibit 
B. Where a provision in this Exhibit conflicts with a provision in the Agreement into which this Exhibit is 
incorporate^ the provision in this Exhibit will prevail. During the course of the Project, the Owner and 
Design-Builder may substitute mutuallv-acceotable alternative insurance arrangements for those specifi e d in S B.2.1 
and/or B.3.2.. 

PAGE 2 

§ B.2.1 The Design-Builder shall purchase and maintain the following types and limits of insurance fi-om a company 
or companies lawftilly authorized to do business in the jurisdiction where the Project is located. The Design-Builder 
shall maintain the required insurance until the expiration of the period for correction of Work as set forth in 
Section 11.2.2.1 of the Agr ee m e nt, unl e ss a diff e r e nt duration -i s-stat e d b e low: 

(If the Design Builder is rcqu i re d- to maintain insurance far a duration other than the expimti en ■e fthc periodfor 
corroetion of Work, state the duration.) 

Agreement. 

§ B.2.1.1 Commercial General Liability with policy limits of not less than two million ($ 2,000.000 I for each 
occurrence and five million ($ 5.000.000.00 1 in the aggregate providing coverage for claims including 

Additions and Peletlons Report for AIA OocumBntA141™-2014 Exhibit B. Copyright © 2004 and 2014 by The American Institute of/Architects. All rights 
reserved. WARNING: This AIA*' Document is protected by U.S. Copyright Lav/ and International Treaties. Unauthorized reproduction or distribution 
of this AIA“ Document, or any portion of it, may result in severe civil and criminal penalties, and will be prosecuted to the maximum extent possible 
under the law. This document was produced by AIA software at 16:09:04 on 11/21/2015 under Order No.0239586208_1 which expires on 07/14/2016, and is 
not for resale. 

User Notes: (1715763780) 


PAPR - 002671 




.3 


damages because of injury to or destruction of tangible prop e rty: property, and must contain the 
subcontractor exception to the "your work” exclusion: 


§ B.2.1.2 Automobile Liability covering vehicles owned by the Design-Builder and non-owned vehicles used by the 
Design-Builder with policy limits of not less than one million 1.000.000 j per claim and one million 1$ 
$1.000.000.00 1 in the aggregate for bodily injury, death of any person, and property damage arising out of the 

ownership, maintenance and use of those motor vehicles specified in this Section B.2.1.2, along with any other 
statutorily required automobile coverage. 


$100. 000 per accident. 

§ B.2.1.6 Professional Liability covering negligent acts, errors and omissions in the performance of professional 
services, with policy limits of not less than two million ($ 2.000.000 1 per claim and two millio n ($ 2.000.000 

) in the aggregate. 


§ B.2.1.7 Pollution Liability cov e ring p e rformance of the Wor l^ ^kh policy limits of not les s than ($ -j-per 


§ B.2.1J.1 Th e D e sign - Build e r may obtain a combined Prof e ssional Liability and Pollution Liability - policy - to 
s atisfi' th e requir e mai ts-se t - forth in S e ctions B.2.1.6 and B.2.1.7, with combined policy limits that or e not l e ss than 


§ B.2.1.9 Additional Insured Obligations. The Owner and its consultants and contractors shall be additional insureds 
on the Design-Builda-’s primary and excess insurance policies for Commercial General Liability, Automobil e 
Liability and Pollution and Automobile Liability. The additional insured coverage shall be primary and 
non-contributory to any of the Owner’s insurance policies. The additional insured coverage shall apply to both 
ongoing operations and completed operations. The policy limits applicable to the additional insureds shall be the 
same amount applicable to the named insured or, if the policy provides otherwise, policy limits not less than the 
amounts required under this Agreement 

§ B.2.1.10 Certificates of Insurance. The Design-Builder shall provide certificates of insurance acceptable to the 
Owner evidencing compliance with the requirements in this Article B,2: (1) prior to commencement of the Work; 
(2) upon renewal or replacement of each required policy of insurance; and (3) upon Owner’s written request An 
additional certificate evidencing continuation of liability coverage, including coverage for completed operations, 
shall be submitted with the final Application for Payment as required by Section 9.10.2 of the Agreement and 
thereafter upon renewal or replacement of such coverage until the expiration of the time required by Section B.2.1. 
The certificates will show the Owner and its consultants and contractors as additional insureds on the 
Design-Builder’s primary and excess insurance policies for Commercial General Liability, Automobile Liability, 
and Pollution and Automobile Liability. Information concerning reduction of coverage on account of revised limits, 
claims paid under the General Aggregate or both, shall be furnished by the Design-Builda- with reasonable 
promptness. 

PAGE 3 


A312 Performance Bond and A312 Payment Bond. The 
perform a nce bon d, may, but is not required to secure the 
professional liability of design professionals to the extent 
such liability is covered by the design professional’s 


100% of contract value. 
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professiona l liability insurance. 


§ B.3.2.1 Unless otherwise provided, at the time of execution of the Design-Build Amendment, the Ovmer shall 
purchase and maintain, in a company or companies lawfiilly authorized to do business in the jurisdiction where the 
Project is located, property insurance written on a bui lde r’s risk "a tl-fi sk" or - equival e nt poli cy f orm in-t h e amount o f 
th e initi al - Gontract Sum, plus th e v & l - u e ef su b sequent Modifications and cost of mat e rials suppli e d or installed by 

e th e r s , - comprising the total valu e for th e entir e Proj e ct at th e site on - a - r -e p l ae e ment cost basis without optional 

d e duetibl es-r lf - any eonstruction that is part of the Work shall comm e nc e prior to e x e cutien - of th eDes ign B u fl d 

Am e ndm e nt, th e Own e r shall, prior to eemm e neement of construction, purchas e and maintain prop e rty insuranc e as 



be-mairrta mod, unlee s-etherwise-provided in 


i 9.8 of t he-A e reemen USouth Carolina Insurance Reserve Form PD-23. 
Unless the parties agree otherwise, upon issuance of a Certificate of Substantial Completion, the Owner shall replace 
the insurance policy required under this Section B.3.2 with another property insurance policy written for the total 
value of the Project that shall remain in effect until expiration of the period for correction of the Work set forth in 
Section 11.2.2 of the Agreement. 


5 B.3.2.1.1 Th e insuranc e r e quired und e r S e ction B.3.2.1 shall includ e , without limitation, msuranc e against th e 

jerils-ef fir e (with e xt e nd e d cov e rag e ) and phy s ical loss or damag e including; without duplication of coverag e , th e ft, 

/andali s m. - mal i c ie us mischi e f, collaps e , e arthquake, flood, windstorm, fals e work r testing and startup, tempca-ary 

juildings and debris r e moval, including demolition oeoosioH e d by enforc e m e nt of - any applicable legal requirem e nts, 

and shail-eever-reasona bl e eompen s ation - d e r th e D e sign Build e r’s servic e s and e xp e ns e s requir e d a s a result of s uch 

11 ItHUi CU lATdO • 


§- 6. 4 i2,1 - i3 The insurance r e quir e d und e r S e ction B.3.2.1 shall cover portions of th e Wo r k stor e d off th e sit e , and 
also portions of the Work in transit; 


§ B.3.2.2 Boiler and Machinery Insurance. The Owner shall purchase and maintain boiler and machinery insurance, 
w hi o h s hall s p e o i fiea l ly cov er ee mmissioning, t es ting, or br e akdown of e quipment r e quired by th e Work, if not 


D es ign Build e r, Archit e ct, Con s u l tants, Contractor and S ubeontraoters in th e Work, and th e Own e r and 

D es ig n -Builder shall be nam e d insureds.i nsurance i n the form of S.C. Insurance Reserve Fund ("IRF"') PD-01. 
PD-09. andPD-12. 


§ B.3.2.3 If th e Ownw do e s not i nt e nd to purchas e th e insuranc e requir e d under Sections B:3 - .2T and B.3.2.2 with all 

of th e cov e rag es in the amounts d e scrib e d abov e , th e Own e r shall inform th e D e sign Build e r in writing prior to any 



in s uranc e shall.b e charg e d - to t h e Own e r by on appropriate Chang e Order. If the Owner de es n e t provid e written 

notic e ; - and the D e sign Build a " i s damag e d by the failur e or n e glect of the Owner to purchas e or maintain insurance 
as d e scrib e d above, th e Own e r shall b e ar all r e asonabl e costs and damag e s attributabl e th e reto. 


§ B.3.2. 4 Loss of Us e In s uranc e . At th e Ovwia-’ s ration, th e Owner may purchas e and maintain insurance to insur e 
the Own e r again s t loss of us e of th e Owst e r’s prop e rty du e to fir e or other hazard s , however caus e d. The Owner 
waiv e s all rig ht s - of action against th e D esi ffl - Builda- for loss of us e of th e Owner’s property, including 
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to -toeT^feementr 


§ B.3.2.5 If during th e Proj e ct eonstruotion p e riod th e Owner insur e s prop e rti e s, real or p e rsonal or both, at or 

adjac e nt to th e site by property i nsuranc e und ei'- poli eieg-ge pQrate from thoae inauring the Project, o r if aft e r finol 
payment property insuranc e is to b e provided on fee csomplotod Proj e ct through a policy or polioi e g oth e r than thos e 
inouring th e Pfoj e ot - during the construction p e riod, th e Own e r - sh a ll wai ve all rights in aooordonoe with th e t e tm s of 


s e parate pe ti ci e s sha H provid e this waiver of oubrogation by e ndors e m e nt or oth e rwis e . 


§- B.3.2,7 Wa i v e r s of Subrogation. Tlio Own er- and Design Builder waive all rights against (1) e aoh oth e r and any ef 

th ei r consultants, subconsultants, contraotors and aubcontractors, - ag e nts an de mptcyeoa, e ach of the other, and 



property insurance obtain e d pursuant to S e ction B.3.2 or other prop e rty insurono e- app l ioobl e to the Wo r k and 

compl e t e d construction, e xc e pt such rights os th e y have to proc ee ds of such in a a r ono e h e ld by th e Own e r aa 

fiduciary. The Own e r or Design Build e r, as appropriat e , shall r e quire ehth e se parate contraotors describ e d in 


them, by approp fi at e agr ee m e nt s , writt e n wh e re l e gally requir e d for validity, similar waiv e rs eaoh in favor of th e 
other parti e s e num e rat e d herein. The policies shall provide such waivers of subrogation by e ndorsem e nt or 
otherwise. A waiv e r of subrogation s hall b e e ff e ctiv e- a s- to a person or e ntity e ven though that p e rson or e ntity would 

oth e rwis e hav e a duty of ind e mnification, contractual or oth e rw i s e , did not pay the insuranc e pr e mium dir e etl y or 

m d -i r e otly, and wh e th e r or not the p e rson or e ntity hod an insurable inter e st in th e prop e rty damag e d. 


PAGE 4 

§ B.3.2.10 The Owner as fiduciary shall have power to adjust and settle a loss with insurers unless one of the parties 
in interest shall object in writing within five days after occurrence of a loss to file Owner’s exercise of this power. If 
an objection is made, the dispute shall be resolved in the manner selected by the Owner and Design-Builder as the 
method of binding dispute resolution in the Agreement. If th e O w n e r and Design B uilder have s e lected arbitration aa 
th e m e thod of binding disput e resolution, th e Own e r a s fiducia ry shall mak e settl e m e nt with insur e rs or, - in th e case 
e f - a di s ptrt e ov er dis t ribution of msurano e proc ee ds, in acoordano e wi th th e dir e ct i ons of -t h e-a rbifr a tere : 

A R T I CLE B. 4— SPEC I AL TERMS AND CON DITIONS 

Sp e cial terms and cond t tkms that modify th i s Insuranc e and Bonds Exhib i L if any, ar e as follows: 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 

Sunday, November 22, 2015 12:29 PM 
Keith R. Powell 

Re; CORRECTED E: RF revisions to checked draft 11_20_2015 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Awesome II! 

I will be home in about 30 minutes and will take a look at it, thanks 
Sent from my iPhone 

On Nov 22, 2015, at 12:04 PM, Keith R. Powell < kpowell(S)childs-halligan.net > wrote: 

Sorry Robbie -1 ran the "final" off the wrong base document, which is why you had fewer changes. Try 
this one. Getting to Ex A separately. 

Keith R, Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803)254-4035 


NOTICE; This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 


From: Robbie Ferris [mailto:R Ferris@s fla .biz] 

Sent: Saturday, November 21, 2015 7:10 PM 
To: Keith R. Powell 

Cc: Aaron Thomas f athomas@metconus.com '): Michael Richter 
Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 

Keith, 

When you make these changes I need to send the final to the bonding company for their approval. 

Flere are my comments. 

I just happened to find one item A.3.1.6 and A.3.1.7 that I thought were had agreed upon that was 
changed. If there are other substantial things that you changed please let me know where they are. 
Main Document 

• The weather delays and anticipated weather language I sent you thins morning or something 
like that needs to be included. Most of our subs plan on working Saturday and or Sunday to get 
the work done. To not allow rain days if they fall on the weekend would be to defeat the 
purpose. Also we are told getting a rain day out of TICS with their current language takes a 
supreme court judge, seriously! We don't want to have to hire a scheduling expert and a lawyer 
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every time it rains. The language needs to be simple, if it rains more than 2 days per month we 
get the extra days. As I see it were are saving HCS a lot of embarrassment by making this 
concession. They unnecessarily delayed the procurement process not us. 1 would rather not 
recount the delays because it would be unproductive at this point. We are taking risk here. 
What if we have a dry year? Regardless of the time extensions they should know we will do 
everything in our power to finish these jobs when they need them. We would not be able to 
withstand the political pressure of kids not have a school to attend even if we contractually had 
the time. 

Exhibit A 

• A.l.5.1.3-exhibit f that you sent us from HCS says if we submit application for payment by the 
25'"'^ we get paid by the 15**^ of the following month. The last blank is (30) days according to 
exhibit F 

• A.2.2 May 1^‘goes here I think 

• A.3.1.6- We need something like this, again, we don't need to argue about if our proposal 

complies with the conceptual design or any other project requirement. They accepted our 
proposal.- 

The design builders proposal clarifies the design builders assumptions and clarifications. 

• A.3.1.7- The design builders proposal has been determined by the owner to be an acceptable 
interpretation of the RFP and the project requirements. 

From: Keith R. Powell fmailto:kDow ell@child s-halliaan.net1 
Sent: Saturday, November 21, 2015 4:14 PM 
To: Robbie Ferris 

Subject: CORRECTED E: RF revisions to checked draft 11_20_2015 

Importance: High 

Forget prior. Here they are. Remote computer not as simple as being there. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803)254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE; RF revisions to checked draft 11_20_2015 

How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 
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j 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute j 

permission to examine, copy or distribute the accompanying material. If you receive this message in : 

error, please notify us by telephone as listed above immediately. 

I 

i 

From: Robbie Ferris rmailto:RFerris(a)sfla.biz1 ' 

Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Po\well 

Subject: Fwd: RF revisions to checked draft 11_20_2015 

Keith please see belo\A/, there are a few tweaks to what we sent you last night. It should simplify things a 
little and take some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas <a thomast5>metconus.com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(5)sfla.biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that could cause 
confusion. The attached revision made 2 minor changes to what we sent last night: 

1. On weather delays I deleted the reference to the 10 year NOAA average being a 
baseline we would compare to. I did this because if we are already using 2 days 
per month as the baseline for adverse weather all we need NOAA for is to 
substantiate the days over 2 so it is not subjective in nature with the 

staff. Example If we have 5 days of rain in December 2015 that is over .10" then 
we would turn in the NOAA report for the project locale showing we had the 5 
days over .10 and we would get an extension via change order for 3. <(5) days 
over .10" - (2) days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot 
to add it. Must have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEED-AP | President 

Metcon, Inc. | 763 Comtech Drive |PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.734.0537 [ email''Qthomas@ metconus.com 
website | linkedin | twitter | instogram 

<al41 ffep - Final - (l).pdf> 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris<a)sfla.biz> 

Sunday, November 22, 2015 1:29 PM 
Keith R. Powell 

RE: CORRECTED E: RF revisions to checked draft 11_20_2015 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith 

These look great... 

I am presenting at 4:00, would you like to meet before that to sign contracts. We could meet at 2:30 or 3:00 if you like... 
Robbie 


From: Keith R. Powell [mailto;kpowell@chiIds-halligan.net] 

Sent: Sunday, November 22, 2015 12:17 PM 
To: Robbie Ferris 

Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 


Keith R. Powell 
Childs & Flalligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Robbie Ferris rmailto:RFerrisg)sfla.biz 1 
Sent: Saturday, November 21, 2015 7:10 PM 
To: Keith R. Powell 

Cc: Aaron Thomas ( athomas@metconus.com ’): Michael Richter 
Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 

Keith, 

When you make these changes I need to send the final to the bonding company for their approval. 

Flere are my comments. 

1 just happened to find one item A.3.1.6 and A.3.1.7 that I thought were had agreed upon that was changed. If there are 
other substantial things that you changed please let me know where they are. 

Main Document 

• The weather delays and anticipated weather language I sent you thins morning or something like that needs to 
be included. Most of our subs plan on working Saturday and or Sunday to get the work done. To not allow rain 
days if they fall on the weekend would be to defeat the purpose. Also we are told getting a rain day out of FICS 
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with their current language takes a supreme court judge, seriously! We don't want to have to hire a scheduling 
expert and a lawyer every time it rains. The language needs to be simple , if it rains more than 2 days per month 
we get the extra days. As I see it were are saving HCS a lot of embarrassment by making this concession. They 
unnecessarily delayed the procurement process not us. I would rather not recount the delays because it would 
be unproductive at this point. We are taking risk here. What if we have a dry year? Regardless of the time 
extensions they should know we will do everything in our power to finish these jobs when they need them. We 
would not be able to withstand the political pressure of kids not have a school to attend even if we contractually 
had the time. 

Exhibit A 

• A.1.5.1.3-exhibit f that you sent us from HCS says if we submit application for payment by the 25''* we get paid 
by the 15''^ of the following month. The last blank is (30) days according to exhibit F 

• A.2.2 May 1^'goes here I think 

• A,3,1.6- We need something like this, again, we don't need to argue about if our proposal complies with the 
conceptual design or any other project requirement. They accepted our proposal. — 

The design builders proposal clarifies the design builders assumptions and clarifications. 

• A.3.1,7- The design builders proposal has been determined by the owner to be an acceptable interpretation of 
the RFP and the project requirements. 


From: Keith R. Powell rmailto:kDowell(a)child s -halliaan.net1 
Sent: Saturday, November 21, 2015 4:14 PM 
To: Robbie Ferris 

Subject: CORRECTED E: RF revisions to checked draft 11_20_2015 

Importance: High 

Forget prior. Here they are. Remote computer not as simple as being there. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE; This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 

How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 
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NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Robbie Ferris rmailto: RFe rris(a)sfla.biz 1 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 

Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a little and take 
some of theP's that could arise laterout 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas < athomas(S)metconus.com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(S)sfla.biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that could cause confusion. The 
attached revision made 2 minor changes to what we sent last night: 

1. On weather delays I deleted the reference to the 10 year NOAA average being a baseline we 
would compare to. I did this because if we are already using 2 days per month as the baseline 
for adverse weather all we need NOAA for is to substantiate the days over 2 so it is not 
subjective in nature with the staff. Example If we have 5 days of rain in December 2015 that is 
over .10" then we would turn in the NOAA report for the project locale showing we had the 5 
days over .10 and we would get an extension via change order for 3. <(5) days over .10" - (2) 
days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot to add it. Must 
have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEED-AP | President 

Metcon, Inc. [ 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910.521.8013 | mobile 910.734.0537 | email;athomas@metconusxom 
website | linkedin | twitter | instaqram 
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j 

Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 

Follow Up Flag: 

Flag Status: 

Categories: 

How about 3. I will need to make and print the 5 sets then drive to Conway 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803)254-4035 


Keith R. Powell 

Sunday, November 22, 2015 1:30 PM 
Robbie Ferris 

Re: CORRECTED E; RF revisions to checked draft 11_20_2015 

Follow up 
Flagged 

Red Category 


NOTICE: This e-mail may contain information that is personal and confidential, non-dlsclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 22, 2015, at 1:28 PM, Robbie Ferris < RFerris(S)sfla.biz > wrote: 

Keith 

These look great... 

I am presenting at 4:00, would you like to meet before that to sign contracts. We could meet at 2:30 or 
3:00 if you like... 

Robbie 

From: Keith R. Powell rmailto:kDowell(a)childs-halliaan.net1 
Sent: Sunday, November 22, 2015 12:17 PM 
To: Robbie Ferris 

Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
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permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

From: Robbie Ferris [ mailtoiRFerris^sfla.biz I 
Sent: Saturday, November 21, 2015 7:10 PM 
To: Keith R. Powell 

Cc: Aaron Thomas (ath omasiame tcon us.com 'l; Michael Richter 
Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 

Keith, 

When you make these changes I need to send the final to the bonding company for their approval. 

Here are my comments. 

I just happened to find one item A.3.1.6 and A.3.1.7 that I thought were had agreed upon that was 
changed. If there are other substantial things that you changed please let me know where they are. 

Main Document 

• The weather delays and anticipated weather language I sent you thins morning or something 
like that needs to be included. Most of our subs plan on working Saturday and or Sunday to get 
the work done. To not allow rain days if they fall on the weekend would be to defeat the 
purpose. Also we are told getting a rain day out of HCS with their current language takes a 
supreme court judge, seriously! We don't want to have to hire a scheduling expert and a lawyer 
every time it rains. The language needs to be simple, if it rains more than 2 days per month we 
get the extra days. As I see it were are saving HCS a lot of embarrassment by making this 
concession. They unnecessarily delayed the procurement process not us. I would rather not 
recount the delays because it would be unproductive at this point. We are taking risk here. 

What if we have a dry year? Regardless of the time extensions they should know we will do 
everything in our power to finish these jobs when they need them. We would not be able to 
withstand the political pressure of kids not have a school to attend even if we contractually had 
the time. 

Exhibit A 

• A.l.5.1.3-exhibit f that you sent us from HCS says if we submit application for payment by the 
25^‘‘ we get paid by the 15*'’ of the following month. The last blank is (30) days according to 
exhibit F 

• A.2.2 May 1®* goes here I think 

• A.3.1.6- We need something like this, again, we don’t need to argue about if our proposal 

complies with the conceptual design or any other project requirement. They accepted our 
proposal.. 

The design builders proposal clarifies the design builders assumptions and clarifications. 

• A.3.1.7- The design builders proposal has been determined by the owner to be an acceptable 
interpretation of the RFP and the project requirements. 


From: Keith R. Powell rmailt o:k powell(a)childs-halliaan.net1 
Sent: Saturday, November 21, 2015 4:14 PM 
To: Robbie Ferris 

Subject: CORRECTED E: RF revisions to checked draft 11_20_2015 

Importance: High 

Forget prior. Here they are. Remote computer not as simple as being there. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803)254-4035 
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NOTICE; This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 

How are these? Will make changes for MB and SMS issues. 

Keith R, Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliEan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

From: Robbie Ferris rmailto:RFerris(3)$fla.bizl 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 

Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a 
little and take some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas <athom as(5)metconus.com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(Ssfla.biz > 

Subject; FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that could cause 
confusion. The attached revision made 2 minor changes to what we sent last night; 

1. On weather delays I deleted the reference to the 10 year NOAA average being a 
baseline we would compare to. I did this because if we are already using 2 days 
per month as the baseline for adverse weather all we need NOAA for is to 
substantiate the days over 2 so it is not subjective in nature with the 
staff. Example If we have 5 days of rain in December 2015 that is over .10" then 
we would turn in the NOAA report for the project locale showing we had the 5 
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days over .10 and we would get an extension via change order for 3. <(5) days 
over ,10" - (2) days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot 
to add it. Must have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

/\aron Thomas, MCM, LEEb-AP | President 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910,521.8013 | mobile 910.734.0537 | email:athomas@metcgnysxom 
website | linkedin | twitter ] instaqram 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 

Sunday, November 22, 2015 1:44 PM 
Keith R. Po\A/ell 

RE: CORRECTED E: RF revisions to checked draft 11_20_2015 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Sounds good, will you contact the board chair to meet us, he could meet us at 3:30, that will give me a few minutes to 
double check all the allowances and contract amounts... . 

From: Keith R. Powell [mailto:kpowell@childs-halligan.net] 

Sent: Sunday, November 22, 2015 1:30 PM 
To: Robbie Ferris 

Subject: Re: CORRECTED E: RF revisions to checked draft 11_20_2015 

How about 3. 1 will need to make and print the 5 sets then drive to Conway 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 22, 2015, at 1:28 PM, Robbie Ferris < RFerris@sfla.biz > wrote: 

Keith 

These look great... 

I am presenting at 4:00, would you like to meet before that to sign contracts. We could meet at 2:30 or 
3:00 if you like... 

Robbie 

From: Keith R. Powell [ mailto:kpowell@childs-halliaan.net] 

Sent: Sunday, November 22, 2015 12:17 PM 
To: Robbie Ferris 

Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 


Keith R. Powell 
Childs & Halligan, P.A. 
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Columbia, South Carolina 
www.childs-halligan.co m 
(803) 254-4035 

NOTICE; This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

From: Robbie Ferris [mailto:RFerris@sfla.biz l 
Sent: Saturday, November 21, 2015 7:10 PM 
To: Keith R. Powell 

Cc: Aaron Thomas f athomas@metconus.com ); Michael Richter 
Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 

Keith, 

When you make these changes I need to send the final to the bonding company for their approval. 

Here are my comments. 

I just happened to find one item A.3.1.6 and A.3.1.7 that I thought were had agreed upon that was 
changed. If there are other substantial things that you changed please let me know where they are. 

Main Document 

• The weather delays and anticipated weather language I sent you thins morning or something 
like that needs to be included. Most of our subs plan on working Saturday and or Sunday to get 
the work done. To not allow rain days if they fall on the weekend would be to defeat the 
purpose. Also we are told getting a rain day out of HCS with their current language takes a 
supreme court judge, seriously! We don't want to have to hire a scheduling expert and a lawyer 
every time it rains. The language needs to be simple, if it rains more than 2 days per month we 
get the extra days. As I see it were are saving HCS a lot of embarrassment by making this 
concession. They unnecessarily delayed the procurement process not us. I would rather not 
recount the delays because It would be unproductive at this point. We are taking risk here. 

What if we have a dry year? Regardless of the time extensions they should know we will do 
everything in our power to finish these Jobs when they need them. We would not be able to 
withstand the political pressure of kids not have a school to attend even if we contractually had 
the time. 

Exhibit A 

• A.1.5.1.3-exhibit f that you sent us from HCS says if we submit application for payment by the 
25'‘^ we get paid by the 15"’ of the following month. The last blank is (30) days according to 
exhibit F 

• A.2.2 May 1^ goes here I think 

• A.3.1.6- We need something like this, again, we don't need to argue about if our proposal 

complies with the conceptual design or any other project requirement. They accepted our 
proposal.- 

The design builders proposal clarifies the design builders assumptions and clarifications. 

• A.3.1.7- The design builders proposal has been determined by the owner to be an acceptable 
interpretation of the RFP and the project requirements. 

From: Keith R. Powell [mailto:kpowell@childs-halliaan.net1 
Sent: Saturday, November 21, 2015 4:14 PM 
To: Robbie Ferris 

Subject: CORRECTED E: RF revisions to checked draft 11_20_2015 

Importance: High 
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Forget prior. Here they are. Remote computer not as simple as being there. 


Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 

How are these? Will make changes for MB and SMS issues. 

Keith R, Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

From: Robbie Ferris fmailto:RFerris@sfla.biz1 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 

Keith please see below, there are a few tweaks to what we sent you last night. It should simplify things a 
little and take some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas < athomas(5)metconus.com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris@sfla.biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that could cause 
confusion. The attached revision made 2 minor changes to what we sent last night: 
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1. On weather delays I deleted the reference to the 10 year NOAA average being a 
baseline we would compare to, I did this because if we are already using 2 days 
per month as the baseline for adverse weather all we need NOAA for is to 
substantiate the days over 2 so it is not subjective in nature with the 

staff. Example If we have 5 days of rain in December 2015 that is over ,10" then 
we would turn in the NOAA report for the project locale showing we had the 5 
days over ,10 and we would get an extension via change order for 3, <(5) days 
over .10" - (2) days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked about it but forgot 
to add it. Must have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEED-AP | President 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 
office 910,521.8013 | mobile 910.734.0537 | email'.QthomQS© metconus.com 
website I linkedin | twitter | instagram 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 
Sunday, November 22, 2015 3:24 PM 
Keith R. Powell 

Horry County Schools-contracts 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, 

I am sorry but the bonding company just sent me these two items: 
They promised they have no other comments... 


o In the AIA 312 Performance Bond, please remove section 16.2; and replace with: 

"In no event shall the surety be liable under this bond for any design services or design work 
furnished by the Principal, or its engineers, architects or consultants in connection with this 
contract." 

o In Exhibit B, and more specifically in in B.2.2, please insert the following as was modified in the RFP: 
(they did not like what you had) 

"In no event shall the surety be liable under this bond for any design services or design work 
furnished by the Principal, or its engineers, architects or consultants in connection with this 
contract. 



A « C it f I t C 7 i 


Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 

SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax; 919.573.6355 

rferrisaisfla.biz 

www.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we tackle that." Thomas 
Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L Wainscott 


i 

From: 

Sent: 

To: 

Subject: 

Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 


Robbie Ferris <RFerris@sfla.biz> 
Sunday, November 22, 2015 3:24 PM 
Keith R. Powell 

Horry County Schools-contracts 


Keith, 

I am sorry but the bonding company just sent me these two items: 

They promised they have no other comments... 

o In the AIA 312 Performance Bond, please remove section 16.2; and replace with: 

"In no event shall the surety be liable under this bond for any design services or design work 
furnished by the Principal, or its engineers, architects or consultants in connection with this 
contract." 

o In Exhibit B, and more specifically in in B.2.2, please insert the following as was modified in the RFP: 
(they did not like what you had) 

"In no event shall the surety be liable under this bond for any design services or design work 
furnished by the Principal, or its engineers, architects or consultants in connection with this 
contract. 



Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 

SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell; 919.610.2251 

Fax: 919.573.6355 

rferris^sfia.biz 

www.sfla.biz 

"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we tackle that." Thomas 
Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Sunday, November 22, 2015 3:49 PM 
Robbie Ferris 

Re: CORRECTED E: RF revisions to checked draft 11_20_2015 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


The board has to vote first at its meeting Monday night - he knows to not leave without signing 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 22, 2015, at 1:44 PM, Robbie Ferris < RFerris(S)sfla.biz > wrote: 

Sounds good, will you contact the board chair to meet us, he could meet us at 3:30, that will give me a 
few minutes to double check all the allowances and contract amounts... 

From: Keith R. Powell rmailto:kpowell(a)childs-halliQan.net1 
Sent: Sunday, November 22, 2015 1:30 PM 
To: Robbie Ferris 

Subject: Re: CORRECTED E: RF revisions to checked draft 11_20_2015 

How about 3. I will need to make and print the 5 sets then drive to Conway 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

On Nov 22, 2015, at 1:28 PM, Robbie Ferris < RFerris(5)sfla.biz > wrote: 
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Keith 

These look great... 

I am presenting at 4:00, would you like to meet before that to sign contracts. We could 
meet at 2:30 or 3:00 if you like... 

Robbie 

From: Keith R. Powell [' mailto:kpowell(S)childs-halliqan.ne t1 
Sent: Sunday, November 22, 2015 12:17 PM 
To: Robbie Ferris 

Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.co m 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non- 
disclosable and protected by attorney-client privilege. If you have received this e-mail in 
error, this does not constitute permission to examine, copy or distribute the 
accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 

From: Robbie Ferris rmailto:RFerrls(a)sfla.biz1 
Sent: Saturday, November 21, 2015 7:10 PM 
To: Keith R. Powell 

Cc: Aaron Thomas f athomas@metconus.com ); Michael Richter 
Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 

Keith, 

When you make these changes I need to send the final to the bonding company for their 
approval. 

Here are my comments, 

I just happened to find one item A.3.1.6 and A.3.1.7 that I thought were had agreed 
upon that was changed. If there are other substantial things that you changed please let 
me know where they are. 

Main Document 

• The weather delays and anticipated weather language I sent you thins morning 
or something like that needs to be included. Most of our subs plan on working 
Saturday and or Sunday to get the work done. To not allow rain days if they fall 
on the weekend would be to defeat the purpose. Also we are told getting a rain 
day out of HCS with their current language takes a supreme court judge, 
seriously! We don't want to have to hire a scheduling expert and a lawyer every 
time it rains. The language needs to be simple, if it rains more than 2 days per 
month we get the extra days. As I see it were are saving HCS a lot of 
embarrassment by making this concession. They unnecessarily delayed the 
procurement process not us. I would rather not recount the delays because it 
would be unproductive at this point. We are taking risk here. What if we have a 
dry year? Regardless of the time extensions they should know we will do 
everything in our power to finish these jobs when they need them. We would 
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not be able to withstand the political pressure of kids not have a school to 
attend even if we contractually had the time. 

Exhibit A 

• A.1.5.1.3-exhibit f that you sent us from HCS says if we submit application for 
payment by the 25^'' we get paid by the 15“’ of the following month. The last 
blank is (30) days according to exhibit F 

• A.2.2 May 1"* goes here I think 

• A.3.1.6- We need something like this, again, we don't need to argue about if our 
proposal complies with the conceptual design or any other project requirement. 
They accepted our proposal. — 

. , The design builders proposal clarifies the design builders assumptions 
and clarifications. 

• A.3.1.7- The design builders proposal has been determined by the owner to be 
an acceptable interpretation of the RFP and the project requirements. 

From: Keith R. Powell fmailto:kpowell@child s-halliqan.net1 
Sent: Saturday, November 21, 2015 4:14 PM 
To: Robbie Ferris 

Subject: CORRECTED E: RF revisions to checked draft 11_20_2015 

Importance: High 

Forget prior. Here they are. Remote computer not as simple as being there. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non- 
disclosable and protected by attorney-client privilege. If you have received this e-mail in 
error, this does not constitute permission to examine, copy or distribute the 
accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 

How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Halligan, P.A, 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non- 
disclosable and protected by attorney-client privilege. If you have received this e-mail in 
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error, this does not constitute permission to examine, copy or distribute the 
accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 


From: Robbie Ferris rmailto:RFerris(asfla.biz1 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 

Keith please see below, there are a few tweaks to what we sent you last night. It should 
simplify things a little and take some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas < athomas(fflmetconus.com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(5)sfla.biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that 
could cause confusion. The attached revision made 2 minor changes to 
what we sent last night: 

1. On weather delays I deleted the reference to the 10 year NOAA 
average being a baseline we would compare to, I did this 
because if we are already using 2 days per month as the 
baseline for adverse weather all we need NOAA for is to 
substantiate the days over 2 so it is not subjective in nature with 
the staff. Example If we have 5 days of rain in December 2015 
that is over .10" then we would turn in the NOAA report for the 
project locale showing we had the 5 days over .10 and we 
would get an extension via change order for 3. <(5) days 

over .10" - (2) days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked 
about it but forgot to add it. Must have been tired. 

Call me if you have any questions. I'm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEEC)-AP | President 

Metcon, Inc. |763 ComTech Drive [PO Box 1149 [Pembroke, 

NC 28372 

office 910.521.8013 j mobile 910.734.0537 
I emQil'.athomQS© metconus.com 
website j linkedin j twitter j instaqram 
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Sheri L Wainscott 


From: 

Keith R. Powell 

Sent: 

Sunday, November 22, 2015 3:56 PM 

To: 

Robbie Ferris 

Cc: 

William F. Halligan 

Subject: 

Re: Horry County Schools-contracts 

Attachments: 

image002.png 

Follow Up Flag: 

Follow up 

Flag Status: 

Flagged 

Categories: 

Red Category 


We will have to see about that with the district. This is a 5 
committed to in your comments. We issued an addenda 
at a compromise that the bond would only be excess to ' 
one entity counterparty for design and build and wants 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia; South Carolina 
www.childs-halligan.com 

(803) 254-4035 


P and 
CS arrived 
le HCS has 


NOTICE: This e-mail may contain information that 
attorney-client privilege. If you have received this 
or distribute the accompanying material. If you r 
above Immediately. 

On Nov 22, 2015, at 3:24 PM, Robbie Ferris <^F 
Keith, 

I am sorry but the bonding company 
They promised they have no other c 

o In the AIA 312 Perf. jiace with: 

"In no event shall the surety be liaoic design services or 

design work furnished by the Principal, or its engiiitv.. . tectsor 
consultants in connection with this contract." 

o In Exhibit B, and more specifically in in B.2.2, please insert the following as was modified 
in the RFP: (they did not like what you had) 

"In no event shall the surety be liable under this bond for any design services or 
design work furnished by the Principal, or its engineers, architects or 
consultants In connection with this contract. 


jtected by 
to examine, copy 
phone as listed 
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<image002.png> 

Robert W, Ferris, AIA, REFP, LEED AP 

CEO/President 

SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573.6355 

rferris@sfla.biz 

www.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we 
tackle that." Thomas Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Robbie Ferris <RFerris(a)sfla.biz> 

Sunday, November 22, 2015 4:01 PM 

Keith R. Po\well 

William F. Halligan 

RE; Florry County Schools-contracts 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


I actually did not see this as different than what was already in exhibit B. I am not a lawyer or an insurance guy and am 
likely missing something. I have sent your comment to the bonding company, lets see what they say. 

From: Keith R. Powell rmailto:kDowell@childs-halliaan.net1 
Sent: Sunday, November 22, 2015 3:56 PM 
To: Robbie Ferris 
Cc: William F. Flalligan 

Subject: Re: Horry County Schools-contracts 

We will have to see about that with the district. This is a significant change from what was published in the RFP and 
committed to in your comments. We issued an addendum on this because others did express concern and HCS arrived 
at a compromise that the bond would only be excess to the professional liability policies. In a design-build the HCS has 
one entity counterparty for design and build and wants both performed with security. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 22, 2015, at 3:24 PM, Robbie Ferris < RFerris(5)sfla.biz > wrote: 

Keith, 

I am sorry but the bonding company just sent me these two items: 

They promised they have no other comments... 

o In the AIA 312 Performance Bond, please remove section 16.2; and replace with: 

"In no event shall the surety be liable under this bond for any design services or 
design work furnished by the Principal, or its engineers, architects or 
consultants in connection with this contract." 
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o In Exhibit B, and more specificaliy in in B.2.2, please insert the following as was modified 
in the RFP: (they did not like what you had) 

"In no event shall the surety be liable under this bond for any design services or 
design work furnished by the Principal, or its engineers, architects or 
consultants in connection with this contract. 


<image002.png> 

Robert W. Ferris, AIA, REFP, LEED AP 
CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell; 919.610.2251 

Fax: 919.573.6355 

rferris@sfla.biz 

www.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out before we 
tackle that." Thomas Edison, in conversation with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 

Sunday, November 22, 2015 4:02 PM 
Keith R. Powell 

RE: CORRECTED E: RF revisions to checked draft 11_20_2015 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Ok, if possible, lets still meet at 3 so I can double check all amounts... 


From: Keith R. Powell [mailto:kpowell@childs-halligan.net] 

Sent: Sunday, November 22, 2015 3:49 PM 
To: Robbie Ferris 

Subject: Re: CORRECTED E: RF revisions to checked draft 11_20_2015 

The board has to vote first at its meeting Monday night - he knows to not leave without signing 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 

NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 22, 2015, at 1:44 PM, Robbie Ferris < RFerris(5)sfla.biz > wrote: 

Sounds good, will you contact the board chair to meet us, he could meet us at 3:30, that will give me a 
few minutes to double check all the allowances and contract amounts... 

From: Keith R. Powell [mailto:kpowell@childs-halliQan.net l 
Sent: Sunday, November 22, 2015 1:30 PM 
To: Robbie Ferris 

Subject: Re: CORRECTED E: RF revisions to checked draft 11_20_2015 

How about 3. I will need to make and print the 5 sets then drive to Conway 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 
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NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

On Nov 22, 2015, at 1:28 PM, Robbie Ferris < RFerris(5)sfla.biz > wrote: 

Keith 

These look great... 

I am presenting at 4:00, would you like to meet before that to sign contracts. We could 
meet at 2:30 or 3:00 if you like... 

Robbie 

From; Keith R. Powell ['mailto:kDowell@childs-halliQan.net 1 
Sent: Sunday, November 22, 2015 12:17 PM 
To: Robbie Ferris 

Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 


Keith R. Powell 
Childs & Halligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non- 
disclosable and protected by attorney-client privilege. If you have received this e-mail in 
error, this does not constitute permission to examine, copy or distribute the 
accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 


From: Robbie Ferris [mailto:RFerris@sfla.biz 1 
Sent: Saturday, November 21, 2015 7:10 PM 
To: Keith R. Powell 

Cc: Aaron Thomas (athomas@metconus.com V. Michael Richter 
Subject: RE: CORRECTED E; RF revisions to checked draft 11_20_2015 

Keith, 

When you make these changes I need to send the final to the bonding company for their 
approval. 

Here are my comments. 

I just happened to find one item A.3.1.6 and A.3.1.7 that I thought were had agreed 
upon that was changed. If there are other substantial things that you changed please let 
me know where they are. 

Main Document 

• The weather delays and anticipated weather language 1 sent you thins morning 
or something like that needs to be included. Most of our subs plan on working 
Saturday and or Sunday to get the work done. To not allow rain days if they fall 
on the weekend would be to defeat the purpose. Also we are told getting a rain 
day out of HCS with their current language takes a supreme court judge, 
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seriously! We don't want to have to hire a scheduling expert and a lawyer every 
time it rains. The language needs to be simple , if it rains more than 2 days per 
month we get the extra days. As I see it were are saving HCS a lot of 
embarrassment by making this concession. They unnecessarily delayed the 
procurement process not us. I would rather not recount the delays because it 
would be unproductive at this point. We are taking risk here. What if we have a 
dry year? Regardless of the time extensions they should know we will do 
everything in our power to finish these jobs when they need them. We would 
not be able to withstand the political pressure of kids not have a school to 
attend even if we contractually had the time. 

Exhibit A 

• A.1.5.1.3-exhibit f that you sent us from HCS says if we submit application for 
payment by the 25"^^ we get paid by the 15*'’ of the following month. The last 
blank is (30) days according to exhibit F 

• A.2.2 May 1^* goes here I think 

• A.3.1.6- We need something like this, again, we don't need to argue about if our 
proposal complies with the conceptual design or any other project requirement. 
They accepted our proposal. — 

The design builders proposal clarifies the design builders assumptions 
and clarifications. 

• A.3.1.7- The design builders proposal has been determined by the owner to be 
an acceptable interpretation of the RFP and the project requirements. 


From: Keith R. Powell [mailto:kpowell(5)childs-halliaan.net1 
Sent: Saturday, November 21, 2015 4:14 PM 
To: Robbie Ferris 

Subject: CORRECTED E: RF revisions to checked draft 11_20_2015 
Importance: High 

Forget prior. Here they are. Remote computer not as simple as being there. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliean.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non- 
disclosable and protected by attorney-client privilege. If you have received this e-mail in 
error, this does not constitute permission to examine, copy or distribute the 
accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 
How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
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Childs & Halligan, P.A, 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non- 
disclosable and protected by attorney-client privilege. If you have received this e-mail in 
error, this does not constitute permission to examine, copy or distribute the 
accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 

From: Robbie Ferris rmailto:RFerri5(S)sfla.biz1 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 

Keith please see below, there are a few tweaks to what we sent you last night. It should 
simplify things a little and take some of the?'s that could arise later out 

Sent from my iPhone 

Begin forwarded message: 

From: Aaron Thomas < athomas@metconus.com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(3sfla.biz > 

Subject: FW: RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made a mistake that 
could cause confusion. The attached revision made 2 minor changes to 
what we sent last night: 

1. On weather delays I deleted the reference to the 10 year NOAA 
average being a baseline we would compare to. I did this 
because if we are already using 2 days per month as the 
baseline for adverse weather all we need NOAA for is to 
substantiate the days over 2 so it is not subjective in nature with 
the staff. Example If we have 5 days of rain in December 2015 
that is over .10" then we would turn in the NOAA report for the 
project locale showing we had the 5 days over .10 and we 
would get an extension via change order for 3. <(5) days 

over .10" - (2) days expected in contract = (3) days extension> 

2. I also added ACT OF GOD Language to the 8.2.1. We talked 
about it but forgot to add it. Must have been tired. 

Cali me if you have any questions. I'm at the office. 


Warm Regards, 
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/Aaron Thomas, MCM, LEED-AP | President 

Metcon, Inc. |763 Comtech Drive |PO Box 1149 | Pembroke, 

NC 28372 

office 910.521.8013 \ mobile 910.734.0537 

I emQihathomas@ metconus.com 

website [ linkedin | twitter | instagram 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Subject: 


Keith R. Powell 

Sunday, November 22, 2015 4:04 PM 
Robbie Ferris 

Re; CORRECTED E: RF revisions to checked draft 11_20_2015 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Sure I would appreciate that because of all the variety 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 22, 2015, at 4:02 PM, Robbie Ferris < RFerris(5)sfla.biz > wrote: 

Ok, if possible, lets still meet at 3 so I can double check all amounts... 

From: Keith R. Powell [ mailto:kpowell@childs-halliaan.net 1 
Sent: Sunday, November 22, 2015 3:49 PM 
To: Robbie Ferris 

Subject: Re: CORRECTED E: RF revisions to checked draft 11_20_2015 

The board has to vote first at its meeting Monday night - he knows to not leave without signing 

Keith R. Powell 
Childs & Flalligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.co m 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

On Nov 22, 2015, at 1:44 PM, Robbie Ferris < RFerris(asfla.biz > wrote: 
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Sounds good, will you contact the board chair to meet us, he could meet us at 3:30, that 
will give me a few minutes to double check all the allowances and contract amounts... 

From: Keith R. Powell [mailto:kp owell(a)c hilds-ha lliaan.net ] 

Sent: Sunday, November 22, 2015 1:30 PM 
To: Robbie Ferris 

Subject: Re: CORRECTED E: RF revisions to checked draft 11_20_2015 

Flow about 3. I will need to make and print the 5 sets then drive to Conway 

Keith R. Powell 
Childs & Flalligan, P.A. 

Columbia, South Carolina 
www.childs-halllKan .com 
(803) 254-4035 


NOTICE; This e-mail may contain information that is personal and confidential, non- 
disclosable and protected by attorney-client privilege. If you have received this e-mail in 
error, this does not constitute permission to examine, copy or distribute the 
accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 

On Nov 22, 2015, at 1:28 PM, Robbie Ferris < RFerris^sfla.biz > wrote: 

Keith 

These look great... 

I am presenting at 4:00, would you like to meet before that to sign 
contracts. We could meet at 2:30 or 3:00 if you like... 

Robbie 

From: Keith R. Powell [mailto:kDOwell(3)childs-halliaan.net1 
Sent: Sunday, November 22, 2015 12:17 PM 
To: Robbie Ferris 

Subject: RE: CORRECTED E: RF revisions to checked draft 11_20_2015 


Keith R. Powell 
Childs & Flalligan, P.A. 
Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE; This e-mail may contain information that is personal and 
confidential, non-disclosable and protected by attorney-client privilege. 
If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If 
you receive this message in error, please notify us by telephone as listed 
above immediately. 
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From: Robbie Ferris [mailto:RFerris(iS)sfla.biz 1 

Sent: Saturday, November 21, 2015 7:10 PM i 

To: Keith R. Powell 

Cc: Aaron Thomas f athomas(a)metconus .com'): Michael Richter 

Subject: RE: CORRECTED E; RF revisions to checked draft 11_20_2015 I 

Keith, i 

When you make these changes I need to send the final to the bonding 
company for their approval. 

Flere are my comments. 

I just happened to find one item A.3.1.6 and A.3.1.7 that I thought were | 

had agreed upon that was changed. If there are other substantial things i 

that you changed please let me know where they are. 

Main Document 

• The weather delays and anticipated weather language I sent 
you thins morning or something like that needs to be included. 

Most of our subs plan on working Saturday and or Sunday to get 
the work done. To not allow rain days if they fall on the 
weekend would be to defeat the purpose. Also we are told 
getting a rain day out of TICS with their current language takes a 
supreme court judge, seriously! We don't want to have to hire a 
scheduling expert and a lawyer every time it rains. The language 
needs to be simple, if it rains more than 2 days per month we 
get the extra days. As I see it were are saving TICS a lot of 
embarrassment by making this concession. They unnecessarily 
delayed the procurement process not us. I would rather not 
recount the delays because it would be unproductive at this 
point. We are taking risk here. What if we have a dry year? 

Regardless of the time extensions they should know we will do 
everything in our power to finish these jobs when they need 
them. We would not be able to withstand the political pressure 
of kids not have a school to attend even if we contractually had 
the time. 

Exhibit A 

• A.1.5.1.3-exhibit f that you sent us from FiCS says if we submit 
application for payment by the ZS'"* we get paid by the 15*^ of 
the following month. The last blank is (30) days according to 
exhibit F 

• A.2.2 May 1^* goes here I think 

• A.3.1.6- We need something like this, again, we don't need to 
argue about if our proposal complies with the conceptual design 
or any other project requirement. They accepted our proposal. - 

The design builders proposal clarifies the design 
builders assumptions and clarifications. 

• A.3.1.7- The design builders proposal has been determined by 
the owner to be an acceptable interpretation of the RFP and the 
project requirements. 

From: Keith R. Powell rmailto:kpowell(a)childs-halliaan.net1 
Sent: Saturday, November 21, 2015 4:14 PM 
To: Robbie Ferris 
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Subject: CORRECTED E: RF revisions to checked draft 11_20_2015 

Importance: High 

Forget prior. Here they are. Remote computer not as simple as being 
there. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE; This e-mail may contain information that is personal and 
confidential, non-disclosable and protected by attorney-client privilege. 
If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If 
you receive this message in error, please notify us by telephone as listed 
above immediately. 

From: Keith R. Powell 

Sent: Saturday, November 21, 2015 4:13 PM 
To: 'Robbie Ferris' 

Subject: RE: RF revisions to checked draft 11_20_2015 

How are these? Will make changes for MB and SMS issues. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and 
confidential, non-disclosable and protected by attorney-client privilege. 
If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If 
you receive this message in error, please notify us by telephone as listed 
above immediately. 


From: Robbie Ferris rmailto:RFerris(g)sfla.biz1 
Sent: Saturday, November 21, 2015 1:17 PM 
To: Keith R. Powell 

Subject: Fwd: RF revisions to checked draft 11_20_2015 

Keith please see below, there are a few tweaks to what we sent you last 
night. It should simplify things a little and take some of the?'s that could 
arise later out 

Sent from my iPhone 


Begin forwarded message: 


4 





From: Aaron Thomas < athomas(Smetconus.com > 

Date: November 21, 2015 at 1:15:16 PM EST 
To: "Robert W. Ferris" < rferris(5)sfla.biz > 

Subject: FW; RF revisions to checked draft 11_20_2015 

Robbie-1 just read this again and realized we had made 
a mistake that could cause confusion. The attached 
revision made 2 minor changes to what we sent last 
night: 

1. On weather delays I deleted the reference to 
the 10 year NOAA average being a baseline we 
would compare to. I did this because if we are 
already using 2 days per month as the baseline 
for adverse weather all we need NOAA for is to 
substantiate the days over 2 so it is not 
subjective in nature with the staff. Example If 
we have 5 days of rain in December 2015 that is 
over .10" then we would turn in the NOAA 
report for the project locale showing we had 
the 5 days over .10 and we would get an 
extension via change order for 3. <(5) days 
over .10" - (2) days expected in contract = (3) 
days extension> 

2. I also added ACT OF GOD Language to the 
8.2.1. We talked about it but forgot to add 
it. Must have been tired. 

Call me if you have any questions. Tm at the office. 


Warm Regards, 

Aaron Thomas, MCM, LEEb-AP | President 

Metcon, Inc. |763 ComTech Drive ] PO Box 

1149 1 Pembroke, NC 28372 

off ice 910.521.8013 | mobile 910.734.0537 

I emQil:Qthomas@ metconus.com 

website | linkedin | twitter | instaoram 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 

Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category ' 


Keith R. Powell 

Sunday, November 22, 2015 4:12 PM 

Robbie Ferris 

William F. Halligan 

Re: Horry County Schools-contracts 


FYI It's not extra liability insurance- the bond is there to ensure that the surety will pay for somebody whose design will 
meet the SC standard of care if the DB fails to do so. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliean.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 22, 2015, at 4:01 PM, Robbie Ferris < RFerrisPsfla.biz > wrote; 

I actually did not see this as different than what was already in exhibit B. I am not a lawyer or an 
insurance guy and am likely missing something. I have sent your comment to the bonding company, lets 
see what they say. 

From: Keith R. Powell r mailto:kpowell@child s-halli aan.net1 
Sent: Sunday, November 22, 2015 3:56 PM 
To: Robbie Ferris 
Cc: William F. Halligan 

Subject: Re: Horry County Schools-contracts 

We will have to see about that with the district. This is a significant change from what was published in 
the RFP and committed to in your comments. We issued an addendum on this because others did 
express concern and HCS arrived at a compromise that the bond would only be excess to the 
professional liability policies. In a design-build the HCS has one entity counterparty for design and build 
and wants both performed with security. 

Keith, R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 
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NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

On Nov 22, 2015, at 3:24 PM, Robbie Ferris < RFerris(5)sfla.biz > wrote: 

Keith, 

I am sorry but the bonding company just sent me these two items: 

They promised they have no other comments... 

o In the AIA 312 Performance Bond, please remove section 16.2; and 
replace with: 

"In no event shall the surety be liable under this bond for any 
design services or design work furnished by the Principal, or its 
engineers, architects or consultants in connection with this 
contract." 

o In Exhibit B, and more specifically in in B.2.2, please insert the following 
as was modified in the RFP: (they did not like what you had) 

"In no event shall the surety be liable under this bond for any 
design services or design work furnished by the Principal, or its 
engineers, architects or consultants in connection with this 
contract. 


<image002.png> 

Robert W. Ferris, AIA, REFP, LEED AP 
CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573.6355 

rferris(Ssfla.biz 

www.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out 
before we tackle that." Thomas Edison, in conversation with Henry Ford and Harvey 
Firestone, March 1931. 
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Sheri L. Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 

Sunday, November 22, 2015 4:14 PM 

Keith R. Powell 

William F. Halligan 

RE: Horry County Schools-contracts 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


I am arguing that point as I type this. 


From: Keith R. Powell rmallto:kpowell(a)childs-halliaan.net1 
Sent: Sunday, November 22, 2015 4:12 PM 
To: Robbie Ferris 
Cc: William F. Halligan 

Subject: Re: Horry County Schools-contracts 

FYI It's not extra liability insurance- the bond is there to ensure that the surety will pay for somebody whose design will 
meet the SC standard of care if the DB fails to do so. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 22, 2015, at 4:01 PM, Robbie Ferris < RFerris(Ssfla.biz > wrote: 

I actually did not see this as different than what was already in exhibit B. I am not a lawyer or an 
insurance guy and am likely missing something. I have sent your comment to the bonding company, lets 
see what they say. 

From: Keith R. Powell [mailto:kpowell@childs-h alliaan.net 1 
Sent: Sunday, November 22, 2015 3:56 PM 
To: Robbie Ferris 
Cc: William F. Halligan 

Subject: Re: Horry County Schools-contracts 

We will have to see about that with the district. This is a significant change from what was published in 
the RFP and committed to in your comments. We issued an addendum on this because others did 
express concern and HCS arrived at a compromise that the bond would only be excess to the 
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professional liability policies. In a design-build the HCS has one entity counterparty for design and build 
and wants both performed with security. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halliRan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

On Nov 22, 2015, at 3:24 PM, Robbie Ferris < RFerris@sfla.biz > wrote: 

Keith, 

I am sorry but the bonding company just sent me these two items: 

They promised they have no other comments... 

o In the AIA 312 Performance Bond, please remove section 16.2; and 
replace with: 

"In no event shall the surety be liable under this bond for any 
design services or design work furnished by the Principal, or its 
engineers, architects or consultants in connection with this 
contract." 

o In Exhibit B, and more specifically in in B.2.2, please insert the following 
as was modified in the RFP: (they did not like what you had) 

"In no event shall the surety be liable under this bond for any 
design services or design work furnished by the Principal, or its 
engineers, architects or consultants in connection with this 
contract. 


<image002.png> 

Robert W. Ferris, AIA, REFP, LEED AP 
CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell; 919.610.2251 

Fax; 919.573.6355 

rferri5@sfla.biz 

www.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil and coal run out 
before we tackle that." Thomas Edison, in conversation with Henry Ford and Harvey 
Firestone, March 1931. 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Keith R. Powell 

Sunday, November 22, 2015 4:17 PM 

Robbie Ferris 

William F. Halligan 

Re: Horry County Schools-contracts 


Follow Up Flag: Follow up 

Flag Status: Flagged 

Categories: Red Category 


And On the payment bond it is to ensure that designers get paid so the district does not have to worry about that. VWR 
have seen this as an issue with civil engineering services around post occupancy storm water systems covenants to 
DHEC, for example. SC law allows design professionals payment bond protection so I want the payment bond to mirror 
the statute and not have HCS drawn into a disputed engineer payment - legally or politically. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 2.54-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disciosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 22, 2015, at 4:12 PM, Keith R. Powell < kpowellPchilds-halligan.net > wrote: 

FYI It's not extra liability insurance- the bond is there to ensure that the surety will pay for somebody 
whose design will meet the SC standard of care if the DB fails to do so. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-haiiigan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

On Nov 22, 2015, at 4:01 PM, Robbie Ferris < RFerris(asfla.biz > wrote: 
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I actually did not see this as different than what was already in exhibit B. I am not a 
lawyer or an insurance guy and am likely missing something. I have sent your comment 
to the bonding company, lets see what they say. 

From: Keith R. Powell fmailto:kpowell@child s-h alliaan.net1 
Sent: Sunday, November 22, 2015 3:56 PM 
To: Robbie Ferris 
Cc: William F. Flalligan 

Subject: Re: Florry County Schools-contracts 

We will have to see about that with the district. This is a significant change from what 
was published in the RFP and committed to in your comments. We issued an addendum 
on this because others did express concern and HCS arrived at a compromise that the 
bond would only be excess to the professional liability policies. In a design-build the 
HCS has one entity counterparty for design and build and wants both performed with 
security. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non- 
disclosable and protected by attorney-client privilege. If you have received this e-mail in 
error, this does not constitute permission to examine, copy or distribute the 
accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 

On Nov 22, 2015, at 3:24 PM, Robbie Ferris < RFerris(a)sfla.biz > wrote: 

Keith, 

1 am sorry but the bonding company just sent me these two items: 

They promised they have no other comments... 

o In the AIA 312 Performance Bond, please remove 
section 16.2; and replace with: 

"In no event shall the surety be liable under this 
bond for any design services or design work 
furnished by the Principal, or its engineers, 
architects or consultants in connection with this 
contract." 

o In Exhibit B, and more specifically in in B.2.2, please 
insert the following as was modified in the RFP: (they 
did not like what you had) 

"In no event shall the surety be liable under this 
bond for any design services or design work 
furnished by the Principal, or its engineers, 
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architects or consultants in connection with this 
contract. 


<image002.png> 

Robert W. Ferris. AIA, REFP, LEED AP 
CEO/President 
SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919,610.2251 

Fax: 919.573.6355 

rferris@sfla .biz 

wv/w.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil 
and coal run out before we tackle that." Thomas Edison, in conversation 
with Henry Ford and Harvey Firestone, March 1931. 
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Sheri L Wainscott 


From: 

Sent: 

To: 

Cc: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 

Sunday, November 22, 2015 4:59 PM 

Keith R. Powell 

William F. Halligan 

RE: Horry County Schools-contracts 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, 

The bonding agent agrees that your language should suffice. He is trying to rally the lawyers. I think you want the same 
thing they want but they are stuck on their words, I don't quite get that. 

I think this will get resolved no later than first thing in the morning.... 

The agent says he thinks he can help them thru the language. Your last two notes about your concerns were very, very 
helpful. 

Robbie 

From: Keith R. Powell [mailto:kpowell@childs-halligan.net] 

Sent: Sunday, November 22, 2015 4:17 PM 
To: Robbie Ferris 
Cc: William F. Halligan 

Subject: Re: Horry County Schools-contracts 

And On the payment bond it is to ensure that designers get paid so the district does not have to worry about that. VWR 
have seen this as an issue with civil engineering services around post occupancy storm water systems covenants to 
DHEC, for example. SC law allows design professionals payment bond protection so I want the payment bond to mirror 
the statute and not have HCS drawn into a disputed engineer payment - legally or politically. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.chiJds-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and protected by 
attorney-client privilege. If you have received this e-mail in error, this does not constitute permission to examine, copy 
or distribute the accompanying material. If you receive this message in error, please notify us by telephone as listed 
above immediately. 

On Nov 22, 2015, at 4:12 PM, Keith R. Powell < kpowellPchilds-haHigan.net > wrote: 

FYI It's not extra liability insurance- the bond is there to ensure that the surety will pay for somebody 
whose design will meet the SC standard of care if the DB fails to do so. 

Keith R. Powell 
Childs & Halligan, P.A. 
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Columbia, South Carolina 
www.childs-halligan.com 
(803) 254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non-disclosable and 
protected by attorney-client privilege. If you have received this e-mail in error, this does not constitute 
permission to examine, copy or distribute the accompanying material. If you receive this message in 
error, please notify us by telephone as listed above immediately. 

On Nov 22, 2015, at 4:01 PM, Robbie Ferris < RFerris^sfla.biz > wrote: 

I actually did not see this as different than what was already in exhibit B. I am not a 
lawyer or an insurance guy and am likely missing something. I have sent your comment 
to the bonding company, lets see what they say. 

From: Keith R. Powell fmailto:kpowell@childs-halliqan.net 1 
Sent: Sunday, November 22, 2015 3:56 PM 
To: Robbie Ferris 
Cc: William F. Halligan 

Subject: Re: Horry County Schools-contracts 

We will have to see about that with the district. This is a significant change from what 
was published in the RFP and committed to in your comments. We issued an addendum 
on this because others did express concern and HCS arrived at a compromise that the 
bond would only be excess to the professional liability policies. In a design-build the 
HCS has one entity counterparty for design and build and wants both performed with 
security. 

Keith R. Powell 
Childs & Halligan, P.A. 

Columbia, South Carolina 
www.childs-halligan.com 
(803)254-4035 


NOTICE: This e-mail may contain information that is personal and confidential, non- 
dlsclosable and protected by attorney-client privilege. If you have received this e-mail in 
error, this does not constitute permission to examine, copy or distribute the 
accompanying material. If you receive this message in error, please notify us by 
telephone as listed above immediately. 

On Nov 22, 2015, at 3:24 PM, Robbie Ferris < RFerris(a)sfla.biz > wrote: 

Keith, 

1 am sorry but the bonding company just sent me these two items: 

They promised they have no other comments... 

o In the AIA 312 Performance Bond, please remove 
section 16.2; and replace with: 

"In no event shall the surety be liable under this 
bond for any design services or design work 
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furnished by the Principal, or its engineers, 
architects or consultants in connection with this 
contract." 

o In Exhibit B, and more specifically in in B.2.2, please 
insert the following as was modified in the RFP: (they 
did not like what you had) 

"In no event shall the surety be liable under this 
bond for any design services or design work 
furnished by the Principal, or its engineers, 
architects or consultants in connection with this 
contract. 
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Robert W. Ferris, AIA, REFP, LEED AP 

CEO/President 

SfL+a Architects 

333 Fayetteville Street, Suite 225 

Raleigh, NC 27601 

Cell: 919.610.2251 

Fax: 919.573.6355 

rferris@sfla.biz 

www.sfla.biz 


"I'd put my money on solar energy... I hope we don't have to wait till oil 
and coal run out before we tackle that." Thomas Edison, in conversation 
with Henry Ford and Harvey Firestone, March 1931. 






Sheri L Wainscott 


From: 

Sent: 

To: 

Subject: 


Robbie Ferris <RFerris@sfla.biz> 

Sunday, November 22, 2015 5:05 PM 
Keith R. Powell 

FW: Horry County to FFEP Contract and Allowance Values 


Follow Up Flag: Follow up 

Flag Status: Flagged 


Categories: 


Red Category 


Keith, 

Feel free to use this as a double check after you fill in the contract amounts and allowances. 

From: Sam Isham [ mailto:sisham (5)metconus.com1 
Sent: Sunday, November 22, 2015 4:40 PM 
To: Robbie Ferris 

Cc: Aaron Thomas; Michael Richter; Mike Mitchell; Ryan Parker 
Subject: Horry County to FFEP Contract and Allowance Values 


Horry County Schools Summary Report 11/22/201 



Carolina Forest Middle 

Myrtle Beach Mittle 

St James l: 

Project Contract Value 

$ 

45,930,227 

$ 

46,485,102 

$ 





Owner Furniture Allowance 

$ 

1,500,000 

$ 

1,500,000 

$ 

Owner Hardware Allowance 

$ 

350,000 

$ 

350,000 

S 

Owner Controls Allowance 

$ 

650,000 

$ 

650,000 

$ 

Owner Fire Alarm Allowance 

$ 

750,000 

S 

750,000 

$ 

Owner Playground Equip. Allowance 



$ 

Owner Special Inspections Allowance 

S 

150,000 

$ 

150,000 

$ 

Owner Commisioing Allowance 

$ 

125,000 

$ 

125,000 

$ 

Owner Technology Allowance 

$ 

1,865,000 

$ 

1,865,000 

$ 

Design Builder Landscaping Allowance 

$ 

200,000 

$ 

200,000 

$ 

Design Builder Complete Site Package Allowance 





Respectfully, 

Sam 


Sam Isham 32°, LEED AP | Executive Vice President 

Metcon, Inc. | 763 Comtech Drive | PO Box 1149 | Pembroke, NC 28372 

office 910.521.8013 I mobile 910.374.5620 I email: sisham@metconus.com 


website li nkedin t witter instagram 


PEMBROKE I RALEIOH | CHARlOTTl | COLUMBIA 
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IMPORTANT; This e-mail message is intended solely for the individual or individuals to whom it is addressed. It may contain 
confidential information. If the reader of this message is not the intended recipient, you are requested not to read, copy or 
distribute it or any of the information it contains. Please delete it immediately and notify us by return e-mail or by telephone 
( 910 ) 521 - 8013 . 
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